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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CERRO COPPER PRODUCTS CO.,

Plaintiff, _
Civil Action No. GA
v.
92-CV-204-WDS
MONSANTO COMPANY,

Defendant.

DEFENDANT MONSANTO COMPANY'S MOTION FOR
SUMMARY JUDGMENT ON COUNTS I, II, AND

IXI OF PLAINTIFF’'S AMENDED COMPLAINT

Defendant Monsanto Company ("Monsanto") moves that this
Court enter summary judgment in its favor and against plaintiff
Cerro Copper Products Company ("Cerro") on Counts I, II, and III
of Cerro’s Amended Complaint, and in support thereof states as
follows:

1. In this action, Cerro seeks to recover from Monsanto
$12.8 million in costs it allegedly incurred in cleaning up a
portion of its property in Sauget, Illinois known as Dead Creek
Sector A. In Counts I and II of its Amended Complaint, Cerro
seeks to recover these costs under Section 107 of the
Comprehensive Environmental Response, Compensation, and Liability
Act ("CERCILA"), 42 U.S.C. § 9607. 1In Count III, Cerro seeks
contribution for these costs under Section 113(f) of CERCLA, 42
U.s.C. § 9613(£).

2. There is no genuine issue as to any material fact with
respect to Cerro’s claims for cost recovery and contribution
under CERCLA in Counts I, II, and III, as demonstrated by the
Pleadings and discovery in this case. Copies of the relevant

discovery are attached hereto as Exhibits A through S.



3. Monsanto is entitled to summary judgment on Counts I,

II, and III, as a matter of law, by virtue of Cerro‘s failure to
incur its response costs in a manner consistent with the National
Contingency Plan, 40 C.F.R. Part 300, which governs the manner in
which cleanups must be conducted under CERCLA.

4. Specifically, Cerro did not solicit meaningful public
participation in the selection of the remedy it employed at the
site. Cerro also did not adequately investigate any threat to
public health or the environment potentially posed by the
conditions at the site in order to provide a basis for selecting
and implementing the appropriate remedy. Cerro’s failure to
perform these steps required by the National contingency Plan
precludes it from making a prima facie case on its CERCLA claims.

6. In further support hereof, Monsanto respectfully refers
the Court to its Memorandum in Support, filed herewith and
incorporated herein by reference.

WHEREFORE, defendant Monsanto Company moves that this Court
enter summary judgment in its favor and against plaintiff Cerro
Copper Products Company on Counts I, II, and III of Cerro’s

Amended Complaint.




. Respectfully submitted,
COBURN & CROFT

enneth R. Heineman
Joseph G. Nassif
Bruce D. Ryder

One Mercantile Center
Suite 2900

St. Louis, MO 63101
(314) 621-8575

Attorneys for Defendant
Monsanto Company

CERTIFICATE OF SERVICE
The undersigned hereby certifies that he caused a copy of
the foregoing to be mailed, first class postage prepaid this szdb
day of July, 1994, to:
' Alan C. Kohn, Esq.

Rebecca Stith, Esgq.

Kohn, Shands, Elbert, Gianoulakis & Giljum
One Mercantile Center, 24th Floor

St. Louis, MO 63101

Michael L. Rodburg, Esq.

John M. Nolan, Esq.

Lowenstein, Sandler, Kohl, Fisher & Boylan
600 First Avenue

Raritan, NJ 08869-1308
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CERRO COPPER PRODUCTS CO.,

Plaintiff,
Civil Action No.

v.
92-CV-204-WDS

MONSANTO COMPANY, RECE VED

Defendant.

DEFENDANT MONSANTO COMPANY'S MEMORANDUM IEPA/DLPG
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT ON

COUNTS I, IXI, AND III OF PLAINTIFF'S AMENDED COMPLAINT

In this case, plaintiff Cerro Copper Products Company
(“Cerro") is seeking to recover from defendant Monsanto Company
("Monsanto") approximately $12.8 million in costs Cerro claims to
have incurred in cleaning up heavy metals and other requlated
substances on a portion of its property known as Dead Creek
Sector A ("DC-A"). In Counts I and II of Cerro’s Amended
Complaint, Cerro seeks to recover these costs from Monsanto under
Section 107 of the Comprehensive Environmental Response,
Compensation, and Liability Act ("CERCLA"), 42 U.S.C. § 9607. 1In
Count III, Cerro seeks contribution for these costs from Monsanto
under Section 113(f) of CERCLA, 42 U.S.C. § 9613(f). As will be
demonstrated below, Cerro’s CERCLA claims in these counts should
be disposed of by summary judgment. 1In Counts IV and V, which
will be the subject of a separate motion for summary judgment,
Cerro seeks to recover damages from Monsanto based on theories of.
common law private nuisance and ultrahazardous activity.

An essential element of Cerro’s CERCLA claims is that the
costs it seeks to recover must have been incurred consistent with

the National Contingency Plan ("NCP"), a set of regulations

AUE 18 1994



promulgated by the U.S. Environmental Protection Agency ("USEPA")
that governs the manner in which CERCLA cleanups must be
conducted. See 40 C.F.R. Part 300. Failure to comply with the
NCP’s requirements precludes a party from recovering its cleanup
costs in a private cost recovery action under CERCLA. G.J.
Leasing Co. v. Union Electric Co., . F. Supp. ___, slip op.
at 49 (S.D. Ill. June 6, 1994).! The NCP has different
requirements for "removal"” actions, involving immediate responses
to emergency situations, and "remedial” actions, involving
permanent solutions to long-range threats.

The undisputed facts in this case demonstrate that the
cleanup of DC-A should be treated as a "remedial" action, as it
presented no emergency requiring an immediate response.
Regardless of which portion of the regulations applies, however,
Cerro did not incur its costs in a manner consistent with the
NCP. Specifically, Cerro did not solicit meaningful public
participation in the selection of the remedy it employed at the
site. Cerro also did not perform the essential investigation of
the dangers potentially posed by the conditions at the site, to
provide a basis for selecting and implementing the appropriate
remedy. As a matter of law, these deficiencies preclude Cerro
from making a prima facie case on its CERCLA claims, and Monsanto
is entitled to summary judgment in its favor on Counts I, II, and

I1I.

A copy of the slip opinion in G.J. Leasing is attached
hereto for the Court’s convenience.
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STATEMENT OF FACTS

Cerro owns and operates a plant in Sauget, Illinois where it
recycles copper scrap, produces copper cathodes, and manufactures
copper tube. Cerro boasts that this plant, established in 1927,
is the largest facility of its kind in the world. See Exhibit A
(Cerro Copper press release, 7/5/90).? DC-A ran north and south
on Cerro’s property near the eastern edge of its plant. See
Exhibit B (Expanded Site Investigation, Dead Creek Project Sites
at Cahokia/Sauget, Illinois, Final Report, Volume I, May, 1988)
at page 2-6. Cerro discharged its process wastewater (containing
heavy metals and other contaminants subject to CERCLA) into DC-A
for many years. Sge Exhibit C (Tandler depo. 6/7/94) at 175.
Cerro contends (and Monsanto denies) that the Sauget sewer system
backed up into DC-A from time to time, carrying process
wastewater from Monsanto’s nearby plant into DC-A.

In 1980, the Illinois Environmental Protection Agency
("IEPA") analyzed samples from DC-A and other potentially
contaminated sites in and around Sauget ("Sauget sites") and
concluded that all the Sauget sites were contaminated with
organic chemicals, heavy metals, and PCBs. See Exhibit B at page
2-69. IEPA took no action at that time to clean up these sites
or to require any other entity to do so. By 1983, Cerro knew of
the results of the IEPA testing. See Exhibit D (Johnson depo.

6/3/94) at 74-75; Exhibit E (Silverstein depo. 6/13/94) at 116-

A1l exhibits cited in this Memorandum are attached to
Monsanto’s Motion for Summary Judgment on Counts I, II, and IIIX
of Plaintiff’s Amended Complaint.
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18. In 1984, IEPA planned to clean up a different portion of
Dead Creek, but ultimately decided to put that cleanup on hold
until a more in-depth investigation of the Sauget sites could be
performed. See Exhibit F (letter by Steven Dunn of IEPA,
12/20/84). 1In 1985, IEPA hired a contractor, Ecology and
Environment, Inc. ("E&E"), to perform this investigation. In its
report, released in 1988, E&E did not find that the contamination
at these sites, including DC-A, posed any immediate or urgent-
threat to human health or safety:

Due to the limited use of groundwater by the

general public in the area and the relatively

slow rate of groundwater movement,

contaminated groundwater poses a limited

threat or hazard to area residents.

Similarly, access controls to exposed waste

and leachate tend to minimize the acute

threat of public exposure to these materials.

ee Exhibit B at page 7-54.
In March, 1989, USEPA sued Cerro to compel it to comply with

Clean Water Act regulations requiring the pretreatment of its

process wastewater before discharging it into the Village sewer

system. United States v. Cerro Copper Products Co., No. 89-5083

(S.D. Ill.). Thereafter, Cerro received a legal opinion from its
outside counsel that it needed to discontinue actual and
potential discharges of industrial process water into Dead Creek.
See Exhibit G (memo by Paul Tandler, 6/22/89). Having no further
use for DC-A, Cerro then decided to clean it up and fill it in.’

Cerro claims that the costs it purportedly incurred in connection

3Cerro settled the action with USEPA in December, 1990,
after DC-A had ceased to exist.
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with this cleanup are recoverable from Monsanto in this action as
response costs under CERCLA.*

Cerro’s response actions began as early as June of 1989 and
continued through November, 1990. By June of 1989, Cerro had
formulated a plan for cleaning up DC-A which included: 1)
undertaking a site investigation; 2) clearing brush and debris
from the site; 3) dewatering (drying) the creek bed; 4) rerouting
plant sewer flows; and 5) excavation, transportation, and
disposal of sediment from the creek. See Exhibit J (Program
Overview Dead Creek Segment A). In July of 1989, the Avendt
Group, a Cerro affiliate, began the site investigation. See
Exhibit K (Site Investigation/Feasibility Study for Creek Segment
A, June, 1990) at 13. By August 18, 1989, trees, brush, and
debris had been cleared from DC-A. See Exhibit L (memo by J.L.
Grana, 8/18/89). In November, 1989, Cerro began building a
stormwater retention system on its property to collect and hold
stormwater flows that had previously gone into DC-A. See Exhibit
M (Invoice from Korte-Plocher Construction Co. for Stormwater
Collection Job, November, 1989). Work on this system was still
ongoing in June, 1990. See Exhibit K at 5. The Avendt Group
completed the report of its investigation in June, 1990. 1Its

report recommended the same type of cleanup described in the plan

‘Many of the costs incurred by Cerro were not necessary for
the cleanup, such as the $2.6 million permanent stormwater
retention system it installed. See Exhibit H (Dead Creek Removal
Summary of Costs); Exhibit I (Silverstein depo. 6/14/94) at 114-
15. Nevertheless, solely for purposes of this motion, Monsanto
will assume that all costs Cerro incurred were necessary to its
response activities.
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a year earlier: excavating the creek bed, dewatering the
sediment, testing it for certain contaminants, and hauling the
sediment to landfills that Cerro alleges were appropriate for its
contaminants. See Exhibit K at § 7.0.

Cerro became very concerned that the cleanup be completed by
November 8, 1990, as new federal regqgulations, commonly referred
to as the "Land Ban," going into effect that day would prohibit
Cerro from sending the excavated sediment to landfills, making
the cleanup much mcre costly. See Exhibit N (letter by Michael
Rodburg, 6/6/90); Exhibit O (Grana depo. 5/25/94) at 56. To beat
the Land Ban, Cerro moved quickly to secure IEPA’s agreement to a
consent decree, entered by this Court on July 5, 1990. People of
the State of Illinois v. Cerro Copper Products Co., No. 90-CV-
3389 (sS.D. Ill.). The consent decree adopted in full the
recommendation of Cerro’s private investigation, without any
public comment or input, and required Cerro to begin performing
the recommended cleanup in 30 days. Id. There is no evidence
that the scheduling of the cleanup was motivated by any public
health or environmental emergency.

Cerro began excavation of the creek bed on July 16, 1990.
See Exhibit P (Monthly Progress Report - July, 1990). The last
truckload of sediment left Cerro on November 1, 1990, just under
the Land Ban deadline. §See Exhibit Q (Monthly Progress Report -
November, 1990). The creek bed was then filled in and graded,
and all work at the site was completed by November 26, 1990. Id.

Cerro claims that the total cost for all its purported response

-6~
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activities at the site, including investigations, construction of
the stormwater retention system, and the excavation and off-site
transportation of the sediment, was $12,836,609. See Exhibit H.
ARGUMENT

A prerequisite for a cost recovery or contribution claim
under CERCLA is that the costs of the response action have been
incurred consistent with the NCP. County Line Investment Co. v:.
Tinney, 933 F.2d 1508, 1512, 1516 (10th Cir. 1991); G.J. Leasing,
slip op. at 29. Under CERCLA, response costs are divided into
two categories: ‘“removal" and "remedial" actions. 42 U.S.C.
§ 9601(25). As described below, the NCP imposes different
requirements that must be followed, depending on whether the
cleanup is a "removal" or "remedial" action. The undisputed
facts in this case demonstrate that the actions taken by Cerro at
DC-A should be classified as a remedial action, rather than a
removal action. Nevertheless, the costs Cerro incurred were not
consistent with the requirements of the NCP for either removal or
remedial actions. 1In similar instances, courts have found that
private parties that failed to comply with the NCP were precluded
from recovering their response costs under CERCLA. See, e.d.,
County Line Investment, 933 F.2d at 1514-15; G.J. Leasing, slip

op. at 49; Pierson Sand & Gravel, Inc. v. Pierson Township,

F. Supp. , 1994 WL 170723, *5-*7 (W.D. Mich. 1994); Sherwin-

Williams Co. v. City of Hamtramck, 840 F. Supp. 470, 478 (E.D.

Mich. 1993); Channel Master Satellite Systems, Inc. v. JFD

Electronics Corp., 748 F. Supp. 373, 387-89 (E.D.N.C. 1990).
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Cerro therefore cannot establish an essential element of its
prima facie case, and Monsanto is entitled to summary judgment as
a matter of law.

I. SUMMARY JUDGMENT STANDARD.

Summary judgment under Rule 56 of the Federal Rules of Civil
Procedure ‘is designed to put the parties to their proof, and.
should be entered when the evidence demonstrates that there is.no
genuine issue of material fact that can only be resolved at
trial. See Bank Leumi Le-Israel, B.M. v. Lee, 928 F.2d 232, 236
(7th Cir. 1991). To withstand summary judgment, the non-moving
party must demonstrate by affirmative proof that a genuine issue
of material fact exists; "that is, it must be outcome-
determinative under the applicable law." Anna Ready Mix, Inc. v.
N.E. Pierson Construction Co., 747 F. Supp. 1299, 1301 (S.D. Ill.
1990).

II. CERRO’'S ACTIVITIES WERE A REMEDIAL ACTION, NOT A REMOVAL.

Section 101(23) of CERCLA, 42 U.S.C. § 9601(23), defines
"removal" as follcws:

The terms "remove" or "removal" means ([sic]
the cleanup or removal of released hazardous
substances from the environment, such actions
as may be necessary taken [sic) in the event
of the threat of release of hazardous
substances into the environment, such actions
as may be necessary to monitor, assess, and
evaluate the release or threat of release of
hazardous substances, the disposal of removed
material, or the taking of such other actions
as may be necessary to prevent, minimize, or
mitigate damage*to the public health or
welfare or to the environment, which may

otherwise result from a release or threat of
release. . .




. Section 101(24) of CERCLA, 42. U.S.C. § 9601(24), defines
® "remedial action" as follows:

The terms "remedy" or "remedial action" means
[sic] those actions consistent with permanent
remedy taken instead of or in addition to
removal actions in the event of a release or
e threatened release of a hazardous substance
into the environment, to prevent or minimize
the release of hazardous substances so that
they do not migrate to cause substantial
danger to present or future public health or
welfare or the environment. The term
Py includes, but is not limited to, such actions
at the location of the release as . . .
dredging or excavations {and] collection of
leachate and runoff . . . . The term
} includes . . . offsite transport and offsite
~— storage, treatment, destruction, or secure
Py disposition of hazardous substances and
associated contaminated materials.

The question of whether a response is a removal or a
remedial action is a question of law to be determined by the

¢ . court. Channel Master, 748 F. Supp. at 386. In distinguishing

between these two types of actions, courts have held that "[a]

removal action involves the immediate response to an emergency

o situation, while a remedial action is a permanent solution and
- prevents future releases." G.J. Leasing, slip op. at 44; see
also Velsicol Chemical Corp. v. Enenco, Inc., 9 F.3d 524, 528 n.4
® (6th Cir. 1993); In re Hemingway Trangport, Inc., 993 F.2d 915,
931 n.19 (lst Cir.), cert. denied sub nom. Kahn v. Juniper
Development Group, 114 S.Ct. 303 (1993); County Line, 933 F.2d at
o

1512 n.6; Channel Master, 748 F. Supp. at 384-85. This
explanation is consistent*with the legislative history of CERCLA:
"Remove" or "removal" is distinguished from

°® "remedy" or "remedial action." "Removal"

referes to actions which must proceed without

-9~
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delay upon discovery of a release, discharge
or disposal or threat thereof. 1In contrast,
remedy or remedial action refers to
potentially more costly, long-lasting
response which may include the construction
of major facilities and which must often be
preceded by considerable study,
investigation, planning and engineering
before the appropriate actions can be '
determined. Such major construction may well

mitigate the danger to public health, welfare

or the environment. But they [sic] are not

the type of action which is intended to be

performed as removal, which refers to

immediate responses and whose application can

be decided upon without significant delay.

S. Rep. No. 848, 96th Cong., 2d Sess. 54 (1980).

In this case, there is no evidence that any emergency
required an immediate response at DC-A. In fact, the evidence
conclusively demonstrates the contrary. IEPA first confirmed the
contamination of DC~A and numerous other Sauget sites in a report
issued in 1981. It contemplated proceeding with a cleanup of a
different portion of Dead Creek but decided not to do so, instead
commissioning a more thorough study of all the Sauget sites in
1985. That study was not completed until 1988, and it concluded
that no acute threat to the public existed from any of the sites
it investigated, including DC-A. See Exhibit B at page 7-54.
Cerro decided to clean up DC-A only after receiving a legal
opinion that it needed to discontinue discharges of its process
water into the creek, and thus had no further use for it. See
Exhibit G.

The only urgency ever injected into the situation arose when
Cerro realized that it could only use the less expensive landfill
remedy if it beat the Land Ban and completed the shipment of the

-10~



excavated sediment by November 8, 1990. See Exhibits N and O (at
56). A deadline for achieving cost savings, however, is not the
type of emergency Congress contemplated in providing for the
expedited "removal" action. 1In Gussin Enterprises, Inc. v.
Rockola, 1993 WL 114643 (N.D. Ill. 1993), a similar financial
motivation for undertaking a rapid cleanup was held totally
ineffective to transform the cleanup from a remedial action to a
removal action for purposes of CERCLA. The court found that an:
excavation of contaminated soil, undertaken in an effort to
minimize the delay in commencing the construction of a shopping
center, was not a removal action under CERCLA. Id. at *4.

In addition to the fact that the DC-A cleanup was not
urgent, the response action Cerro took was a permanent solution,
not a temporary or interim measure. Cerro claims that its
cleanup required the construction of a permanent stormwater
retention structure. See Exhibit H. After the creek sediment
was excavated, the creek bed was filled in and graded, precluding
further cleanup of any contamination beneath the fill. See
Exhibit Q. These activities fit the statutory definition of a
"remedial action" and are not consistent with a "removal." See
Gussin Enterprises, 1993 WL 114643 at *4 (excavation of
contaminated soil held remedial action; permanence of solution
demonstrated by fact that after excavation, shopping center built
on site).

In the NCP, USEPA has set out seven factors to be considered

by a private party in determining the appropriateness of a

-11-
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removal action. 40 C.F.R. § 300.415(b)(2).°> "These factors
‘are used to identify the extent and immediacy of the threat of.
public health, and are an essential step in determining the
appropriateness of undertaking a cleanup prior to the more
detailed study required in a remedial action.’" G.J. Leasing,
slip op. at 45 (quoting Channel Master, 748 F. Supp. at 331).

The factors are:

(i) Actual or potential exposure to
nearby human populations, animals, or the
food chain from hazardous substances or
pollutants or contaminants;

(ii) Actual or potential contamination
of drinking water supplies or sensitive
ecosystems;

(iii) Hazardous substances or pollutants
or contaminants in drums, barrels, tanks, or
other bulk storage containers, that may pose
a threat of release;

(iv) High levels of hazardous substances
or pollutants or contaminants in soils
largely at or near the surface, that may
migrate;

(v) Weather conditions that may cause
hazardous substances or pollutants or
contaminants to migrate or be released;

SThe current version of the NCP went into effect on April 9,
1990. 1In the preamble to the 1990 NCP, USEPA stated that it was
not appropriate to grandfather cleanups already underway, because
the new rules require only substantial compliance, and the
proposed rules had been published over a year earlier. 55 Fed.
Reg. 8666, 8795 (1990). Cerro’s cleanup is thus governed by the
1990 NCP because it continued past its effective date. See
Sherwin-williams, 840 F. Supp. at 476 (1990 NCP in effect for all
cleanups underway as of April 9, 1990).

40 C.F.R. § 300.415(b)(2) lists eight removal action
fgctors; § 300.700(c)(5)(vi), however, provides that the seventh
listed factor is not applicable to private party response
actions.
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(vi) Threat of fire or explosion; . . .

(viii) Other situations or factors that

may pose threats to public health or welfare
or the environment.

Cerro failed to consider these factors before performing its

® cleanup of DC-A.

The Avendt Group’s report did not evaluate

these factors or determine that a removal action, as opposed to.a

remedial action, was appropriate.

P engineer hired by Cerro in May, 1989, to maintain its

Joseph Grana, an environmental

environmental compliance, and Cerro’s Project Coordinator for the

“ DC-A cleanup, testified that these factors were not considered by

'Y Cerro.

See Exhibit O at 221-26.

to these factors confirms that a removal action was not

justified:

o® 1)

e 2)
®

3)
® 5)
'

®
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The E&E report concluded that there was
little potential exposure to hazardous
substances for nearby human populations
or the food chain. See Exhibit B at
page 7-~54.

The Avendt Group’s report, relying on
the E&E report, stated that there is
little demand for groundwater in Sauget
and that the principal source of
drinking water for nearby residents is
an intake in the Mississippi River, 3
miles upstream from Sauget. See Exhibit
K at 7.

There is no evidence that any drums,
barrels, tanks, or other bulk storage
containers were found in the creek bed.

The testing performed for the Avendt
Group’s report showed that the higher
concentrattons of regulated substances
were found several feet below the
surface, not at or near the surface
where they might migrate. See Exhibit K
at § 4.

-13-
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5) There was no evidence that any weather
conditions would cause the substances
found in DC-A to migrate or be released.
Mr. Grana testified that the
contamination was confined to the bottom
of the creek and that he never saw the
creek overflow its banks. See Exhibit O
at 225-26.
6) Mr. Grana testified that Cerro’s tests
did not indicate any threat of fire or
explosion. See Exhibit O at 226.
7) There is no evidence of any other
factors or situations that might pose
any immediate threat to public health or
the environment.
Thus, the evidence shows that conditions at DC-A satisfied
none of the factors required by the NCP to justify conducting a
removal action, and a removal action was not necessary. See
Rhodes v. County of Darlington, 833 F. Supp. 1163, 1185-86
(D.S.C. 1992) (where conditions fail to satisfy NCP factors,
cleanup is not removal action). Since no one believed that DC-A
posed an immediate threat to public health, and the actions taken
by Cerro at DC-A were intended to be permanent, Cerro’s response
actions are more appropriately classified as remedial. As
discussed in the next section, Cerro’s actions were not
consistent with the provisions of the NCP relating to remedial
actions, and Cerro cannot collect the costs of its activities

from a third party under CERCLA.

III. CERRO FAILED TO COMPLY WITH THE REQUIREMENTS OF THE NCP WITH
RESPECT TO REMEDIAL ACTIONS.

Section 107(a) of CERCLA, 42 U.S.C. § 9707(a), provides that
a party may be liable to another private party under CERCLA for
any "necessary costs of response incurred . . . consistent with

-14-
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the national contingency plan." The NCP in term provides that a
private party response action is consistent with the NCP if it is
"in substantial compliance with the applicable requirements . . .
and results in a CERCLA-quality cleanup." 40 C.F.R. §
300.700(c)(3)(i). To achieve a "CERCLA-quality cleanup," the
response action must, among other things, be protective of human
health and the environment and provide for meaningful public
participation. County Line, 933 F.2d at 1514; 55 Fed. Reg. 8666,
8793 (1990).

The NCP specifically directs that “private parties
undertaking response actions should provide an opportunity for
public comment concerning the response action." 40 C.F.R. §
300.700(c)(6). This requirement is extremely important because
it allows potentially responsible parties and concerned citizens
to participate in cleanup decisions that may affect them.

Pierson Sand & Gravel, Inc. v. Pierson Township, F. Supp.

__+ 1994 WL 170723 at *5 (W.D. Mich. 1994). *"Public knowledge
and involvement in the selection of a remedial response is one of
the most significant elements of the remedial process." Channel
Master, 748 F. Supp. at 390. Public input is most crucial in
cases involving disputes between private parties. Id. The
public comment requirement includes the preparation of a proposed
cleanup plan, publication of a brief analysis of the plan, and
provision for a reasonable opportunity for the submission of
comments before adopting éhe selected remedy. 40 C.F.R.

§ 300.430(f)(2) and (3).

-15-



Cerro failed to achieve substantial compliance with this
requirement. Cerro first published notice of its ongoing
response action at DC-A in Auqust, 1990. See Exhibit R
(Certificates of Publication). These notices did not contain any
analysis or discussion of the ongoing activities, but
nevertheless advised the public that Cerro would accept written
comments concerning those unspecified activities for the next 30
days. Id. By the date of publication, the response activities
for which Cerro seseks to recover had been ongoing for almost a
year. Furthermore, this Court had entered a consent decree a
month earlier, requiring Cerro to perform the cleanup by

implementing the remedy it had already selected. People of the

State of Illinois v. Cerro Copper Productsg Co., No. 90-CV-3389

(S.D. Ill. July 5, 1990). The public therefore had no meaningful
opportunity to impact or comment on the proposed remediation.

The courts have made it clear that the public comment period
required by the NCP must allow for meaningful comment. Pierson
Sand & Gravel, 1994 WL 170723 at *5-*6. Thus, a comment period
that is initiated after the remedy has already been begqun or
established by a consent decree will not meet the NCP
requirements, precluding recovery of cleanup costs. Id. at *6.

Cerro‘’s failure to comply with this requirement bars its private

cost recovery action under CERCLA. See, e.g., County Line, 932
F.2d at 1514; G.J. Leasing, slip op. at 49; Sherwin-Williams, 840

F. Supp. at 476-77; Pierson Sand & Gravel, 1994 WL 170723 at *5.



The NCP also directs private parties to prepare a remedial
investigation/feasibility study before conducting a remedial
action. 40 C.F.R. § 300.700(c)(5)(viii). Private parties must
substantially comply with the detailed provisions of 40 C.F.R.

§ 300.430 in order to meet this requirement. Sherwin-Williams,
840 F. Supp. at 478. Section 300.430(d)(1l) requires that the
remedial investigation analyze the initial threat of the
contamination to health, welfare, and the environment. The
investigation must also assess several factors, ranging from
meteorology to actual and potential human exposure routes, to
support the analysis and design of potential response actions.
§ 300.430(d)(2). Using the information developed from this
analysis and assessment, a baseline risk assessment must be
prepared. § 300.430(d){(4). These investigations and assessments
are to be performed before the response action is commenced.

Cerro did not perform any of these required investigations.
The Avendt Group did not even purport to treat its report as a
remedial investigation under the NCP, correctly designating it as
merely a "Site Investigation/Feasibility Study." See Exhibit K.
In contrast to what would be required in a remedial
investigation, the Avendt Group’s report contained absolutely no
analysis of the threat, if any, posed by the contamination in DC-
A to health, welfare, and the environment. No baseline risk
assessment appears in the‘document. The only passing mention of
health and safety in the document contains no reference to the

public or the environment, but cites to the OSHA health and

-17-
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safety plan prepared for the Avendt Group‘’s sampling program at
DC-A in the summer of 1989. See Exhibit K at Appendix A.
Finally, the Avendt Group’s report was not completed until June
of 1990, at least ten months after response activities had begun
and seven months after Cerro began constructing the stormwater
retention system.

"The failure of a party seeking cost recovery under CERCLA
to perform an RI/FS, and all the analysis and investigation that
it implies, defeats a claim of substantial compliance with the
NCP." Sherwin-Williams, 840 F. Supp. at 478; see also, G.J.

Leasing, slip op. at 48; Channel Master, 748 F. Supp. at 387-88.

Cerro’s failure to perform these necessary elements of the
remedial investigation defeats its claim of substantial NCP
compliance. This failure precludes Cerro from recovering its
alleged costs under CERCLA.

IV. EVEN IF A REMOVAL ACTION WERE WARRANTED AT DC-A, CERRO STILL
DID NOT COMPLY WITH THE PROVISIONS OF THE NCP.

Assuming, arguendo, that a removal action was somehow
warranted by conditions at DC-A, Cerro would still be required to
comply with the NCP as it relates to removal actions. Cerro’s
investigation and community involvement activities, however, fail
to comply with these requirements just as they failed to comply
with the remedial action requirements.

The NCP requires a private party to perform a removal site
evaluation before performfng a removal action. 40 C.F.R.

§ 300.700(c)(5)(v). A removal site evaluation includes a
preliminary assessment of the nature and magnitude of the threat

-18-
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to public health and an evaluation of the factors necessary to
make the determination of whether a removal is necessary. 40
C.F.R. § 300.410(b). Cerro failed to perform such an evaluation.
As stated above, the Avendt Group’s report did not discuss the
threat, if any, presented by the contamination at DC-A and did.
not evaluate the factors set forth in § 300.415(b)(2) for
determining the appropriateness of a removal action. These
failures are substantial and prevent Cerro from claiming that its
actions were consistent with the NCP. See Channel Master, 748 F.
Supp. at 391-92.

The NCP also requires a private party to engage in
appropriate community relations during the removal action. 40
C.F.R. § 300.700(c)(6)(ii). Where on-site action is expected to
extend beyond 120 days from its initiation, a private party must
conduct interviews with local officials, community residents, and
other interested parties during that 120-day period and prepare a
formal community relations plan based on those interviews. 40
C.F.R. § 300.415(m)(3). Cerro began its response activities at
DC-A in the summer of 1989 and began constructing the stormwater
retention system in November, 1989. See Exhibit M. 1Its on-site
activities did not end until November, 1990. See Exhibit Q. 1In
a letter to the Illinois Attorney General’s office dated July 26,
1990, Cerro‘s counsel asked if IEPA had performed community
interviews or prepared a community relations plan. See Exhibit
S. This demonstrates tha£ Cerro had not performed these required

activities by that date. There is no evidence that Cerro ever

-19-
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did so. Cerro‘’s failure to provide for any meaningful public
comment or participation is another substantial failure to comply
with the NCP. Thus, even if its cleanup can be characterized as
a removal, Cerro’s failure to incur costs consistent with the NCP
bars its recovery under CERCLA.
CONCLUSION

Based on the arguments and authorities set forth above,
Monsanto respectfully requests that this Court grant its Motion
for Summary Judgment on Counts I, II, and III of Cerro’s Amended
Complaint.

Respectfully submitted,

COBURN & CROFT

WIS ) FA

enneth R. Heinenan
oseph G. Nassif
Bruce D. Ryder

One Mercantile Center
Suite 2900

St. Louis, MO 63101
(314) 621-8575

Attorneys for Defendant
Monsanto Company
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he caused a copy of
the foregoing to be mailed, first class postage prepaid this 27.L

day of July, 1994, to:

Alan C. Kohn, Esq.
Rebecca Stith, Esqg.
Kohn, Shands, Elbert, Gianoulakis & Giljum

One Mercantile Center, 24th Floor
St. Louis, MO 63101

Michael L. Rodburg, Esqg.

John M. Nolan, Esq.

Lowenstein, Sandler, Kohl, Fisher & Boylan
600 First Avenue
Raritan, NJ 08869-1308

D) T
/ J
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IN THE UNITED STATES DISTRICT COURT FILED

FOR THE SOUTHERN DISTRICT OF ILLINOI§* -4 =6 M $ 22

G.J. LEASING, COMPANY, INC., and ) Lo
.1 ENTERPRISES, L.P., )
Plaintifts, )
v. ) No: 91-158-JPG
UNION ELECTRIC, )
Defendant. ;
MEMORANDUM OPINION

GILBERT, Chief Judge:

This matter is before the Court following a bench trial on the plaintiffs’, G.J. Leasing
Company, Inc., d/b/a Cahokia Marine Service, and S.I. Enterprises, L.P., claim against the
defendant, Union Electric, seeking damages for violations of the Comprehensive Environmental
Response Compensation and Liability Act ("CERCLA"), 42 U.S.C. § 9601 et seq. The relief
sought by the plaintiffs include damages equalling the plaintiffs’ response costs incurred as a
result of the release or threzatened release of hazardous substances at the Site, plus interest, as
well as attorney’s fees and costs; and a declaratory judgment in the plaintiffs’ favor and against
Union Electric ("U.E.") holding that U.E. is liable for all response costs to be incurred by the
plaintiffs in the future. The plaintiffs also seek damages in Count IV, an ultrahazardous activity
claim, which alleges that U.E.’s disposal of hazardous substances through the sale of the Sauget

Site for the purpose of demolition was an abnormally dangerous and ultrahazardous activity.'

! This case was originally a five count cause of action, only Counts I and IV remain. Count
I was a common law negligence claim premised on U.E.’s duty to the general public and to

1
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This Court has jurisdiction pursuant to 28 U.S.C. § 1331 and 42 U.S.C. § 9601 et seq. After
considering the testimony, exhibits, arguments of counsel, and supporting memoranda, the Court
makes the following Findings of Fact and Conclusions of Law pursuant to Federal Rule of Civil

Procedure 52(a).

1. Findings of Fact

The following facts have been stipulated to by the parties:

1. The plaintiff, S.I. Enterprises, L.P. is a Missouri limited partnership.

2. The plaintiff G.J. Leasing Company, Inc., d/b/a Cahokia Marine Service ("CMS")
is a Missouri corporation.

3. The defendant, Union Electric ("U.E.") is a Missouri corporation.

4. U.E. owned a power generating facility on property located at #1 Monsanto
Avenue in Sauget, Illinois from 1923 until 1979.

5. The electric generating equipment was located in the power plant.

6. On December 21, 1978, U.E. entered into an executory contract with G&S for

future owners of the Sauget site to exercise reasonable care in disposing of the hazardous
substances on the Sauget site and/or to disclose the unreasonable risk created by the disposal to
subsequent vendees. Count IIf was a willful and wanton conduct claim premised on the same -
conduct as Count II. The Court granted summary judgment in favor of the defendant on these
two counts on July 9, 1993. See G.J. Leasing, Co., Inc. v. Union Electric, Co., 825 F. Supp.
1363 (S.D. 1. 1993). Count V was brought pursuant to the Resource, Conservation and
Recovery Act ("RCRA"), 42 U.S.C. § 6903, et seq. This count requested the Court to enjoin
U.E. from further violations of RCRA; enter judgment in the plaintiffs favor and order U.S. to
notify the proper Illinois state agency of the existence of the underground storage tanks at the
Sauget site and to properly close the tanks; and to order U.E. to pay the plain:iffs’ costs of this
litigation. This claim was dismissed by the Court on December 17, 1993, upon a finding that
the plaintiffs no longer had standing to pursue this claim.

2
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the sale of the Site along with certain of its equipment.

7. The sale was contingent upon U.E. obtaining consent of the Illinois Commerce
Commission ("ICC").

8. On March 29, 1979, Slay Warehousing Co., Inc., a Missouri corporation, entered
into a Letter of Intent with G&S Sarnelli, for the purchase of the Sauget Site. Pursuant to the -
Letter of Intent, G&S and Sarnelli were 10 sell the real estate to Slay Warehousing and were to
retain the right to remove for salvage those materials that were not necessary for the operation
of a tank farm and trucking operation.

9. Sometime after April 23, 1979, and before May 29, 1979, Slay Warehousing
assigned its rights in the real estate contract to Eugene P. Slay and Joan Slay.

10.  On May 29, 1979, U.E. sold the property to G&S for nearly $1.6 miilion. On
the same day, G&S soid the propefty for $1,000,000.00 to Eugene and Joan Slay. All property
was sold "as is.”

11.  On or about February 3, 1988, the Slays transferred the Cahokia Site to S.I.
Enterprises, L.P. by warranty deed.

The following facts are findings made by this Court:

1. Eugehc Slay is the Chief Executive Officer of all the plaintiff entities. He,
together with members of his family, own and control all of the plaintiff entities. Slay Industries
is the umbrella organization for the plaintiff entities. (Testimony of E. Slay).

2. Mr. Slay began his career working for his father’s business, Bee Line Trucking,
which specialized in local transportation and delivery services. Eventally, Slay expanded his

father’s operations into tankage, trucking, barging and warehousing. (Testimony of E. Slay).
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Judge Paul Simon, Mr. Slay’s long time attorney, described Eugene Slay as a sophisticated and
knowledgeable businessman. Slay’s companies have stored and transported a variety of other
hazardous substances over the years, including such materials as caustic potash, ammonium
nitrate, benzene and sulfuric acid. (Testimony of Glen Slay).

3. It is Mr. Slay’s practice to rely on certain key employees, such as Ted Tahan,
Paul Simon, and Ray Stratmeyer, in managing the day to day operation of his enterprise.
(Testimony of E. Slay). These employees are also knowledgeable and experienced businessmen.

4. For more than fifty years, U.E. generated electricity at its Cahokia Power Plant
located on a 52 acre tract along the eastern bank of the Mississippi River in Sauget, Illinois.
The predominant land use in the area surrounding the Site is industry, including chemical
processing and toxic waste processing. (Defendant Exh. FD). However, some of the Site's
other neighbors include nightclub establishments with numerous patrons and employees.

S. The Court agrees with the plaintiffs’ expert David Schau’s testimony that, based
upon his review of various U.E. heaith and safety documents, U.E. appeared at all times to
comply with OSHA regulations regarding worker exposure. Schau further testified that he saw
no evidence that U.E. violated NESHAP or OSHA regulations during its ownership of the Site.
(Testimony of D. Schau).

6. U.E. knew asbestos fibers were hazardous to worker health and undertook two
asbestos surveys in 1973, of Cahokia employees who had to work with asbestos. GIM’
Exh. 8). U.E. knew, as a result of these surveys, that any handling of asbestos could cause
exposures above levels set by the government. U.E. also knew that the protective gear worn

by workers and methods to control releases (such as spraying water) were ineffective, under
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conditions where dust was prevalent, in reducing asbestos exposure to a safe level. (Plaintiffs’

Exh. 8).

7. During the plant’s operation, U.E. was meticulous about the condition of its plant,
its cleanliness and its repair. As a matter of corporate policy, U.E. imposed strict maintenance
requirements on its facilities. (Testimony of R. Weidenbenner; E. Dille). Insulation on pipes
was always well maintained and was loose only during repair. Transite boards were always
intact and "somebody would have gotten fired" if the plant was left in a disheveled condition.
(Testimony of R. Carter; R. Weidenbenner). Similarly, equipment was serviced regularly and
in such a manner as to minimize damage to the equipment or the facility.

8. The buildings on the Site include a large power plant used at one time by U.E.
to generate electricity, several large above-ground storage tanks, four underground storage tanks,
a warchouse, a truck maintenance facility, and an office building. The power plant is partially
buiit out into the Mississippi River.

9. The power plant is divided into three sections - the boiler, the turbine room, and
the river bay. mrewmuboﬂenmmcplamandsixmbi;xegenenwn. The wrbine
generators and boilers were fixed and bolted in place. (Testimony of R. Carter, R.
Weidenbenner, C. Kind, M. Gatewood).

10.  Without repeating all of the testimony regarding all of the systems in the plant,
the Court finds the following to be an accurate description of the systems in the power plant.
There were two precipitator systems located on the roof of the building which had been out of
use since 1972, when the plant converted from coal to oil. There were transformers located both

inside the building and on the outside deck of the river bay. The exterior transformers
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transported power under the Mississippi River and to the eastern shore of Missouri through
submarine cables. All of the transformers contained heat transfer oils, but with the exception
of two transformers on the roof relating to the precipitator system and two pole mounted
transformers which were installed by U.E. during its plant decommissioning, ﬁone of the.
transformers were contaminated with polychlorinated biphenyls (PCBs). (Testimony of R.

Carter) (Defendant’s Exh. CX). There were valves in the areas of the power plant which were

below water level, which prevented flooding into the plant. (Testimony of R. Carter). Sump

pumps also prevented water from collecting in the lower levels of the basement. (Testimony of
P. Brendel). There were also numerous wires, connectors, and other electrical equipment,

including long copper buss-bars which transported electrical current from the generators to the:
transformers for distribution within the U.E. system. Some of this electrical equipment also

contained non-PCB contaminated heat transfer fluids.

11.  Because heat was generated in the production of electricity, it was common for
power plants to contain insulating materials throughout the plant to protect workers and to save
beat loss. This insulation would appear on duct work, steam lines, buss-bars, as well as within
large pieces of electrical equipment. In the Cahokia plant, as was common with other power
plants, much of this insulation contained asbestos. In addition, floor tiles, roofing materials, fire
brick, pipe insulation and transite boards were manufactured with asbestos containing material,
and were found throughout the Cabhokia facility. (Testimony of R. Carter; R. Weidenbenner).

12. When Cahokia was built, it was the principal base load electrical generating plant
which carried power throughout the entire U.E. system. After the Labadie and Rush Island

Power Plants became operational, however, Cahokia was used for peak period only. (Testimony
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of R. Baudendistel). By 1975, Cahokia had become the least efficient plant in U.E.'s system.
Mr. Earl K. Dille, President of U.E., testified that given the amount of electricity capable of
production at Cahokia, it did not make economic sense to continue operation of the Cahokia
plant. The plant’s production was limited to 300 megawatts, less than one-fourth the production
capacity of a single generator in one of U.E.’s newer plants. (Testimony of R. Weidenbenner;
R. Baudendistel, E. Dille). In addition, load forecasts for 1976-1977 indicated a reduced.
demand for electricity. (Plaintiff’s Exh. 10).

13.  Accordingly, in 1975, U.E. conducted an economic feasibility study of the
Cahokia Power Plant which contemplated the retirement of the plant through a step-by-step
program. (Testimony of R. Baudendistel). The decision to decommission the Site was bz;sed
on the plant’'s age, maintenance and labor costs. The plant had to be fully staffed even if
operated only sporadically during peak periods. (Testimony of R. Baudendistel).

14. As a resuit of the smudy, on October 1, 1975, Mr. Dille approved the
implementation of the phased unmanning of the Site. The target date for decommissioning and -
retirement was 1977. (Plaintiff’s Exh. 43).

15. U.E.’s fundamental reason for retirement of the Cahokia Power Plant was its age.
Most equipment at the plant was 40 to 50 years old and generated large maintenance costs.
Spare parts for this equipment were expensive and increasingly difficult to procure, and it
required an inordinate amount of manpower to operate and maintain. The old equipment also
could not be economically fitted with necessary environmental controls. (Plaintiff’s Exh. 15,
p. 10). In fact, the mamfacturers were no longer making the spare parts for the turbine:

(Testimony of R. Baudendistel).
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16.  The presence of asbestos in structural components or other hazardous substances
was not a factor in U.E.’s decision to decommission the Cahokia Power Plant. (Testimony of
R. Baudendistel, E. Dille, M. Gatewood).

17. By April of 1976, the first and second phases of the Cahokia Unmanning were
completed and staffing at the plant was reduced accordingly. (Plaintiff’s Exh. 11). Bob
Weidenbenner, plant superintendent at Cahokia, testified that prior to completion of the phased
shutdown, the plant was modified for close down by draining boilers, water storage systems and
piping. Equipment was placed in a mothball status. (Defendant’s Exh. CE; Plaintiff’s Exhs.
12 and 191; Testimony of R. Weidenbenner). However, the power plant was left in operational
condition and capable of generating electricity. (Testimony of R. Weidenbenner).

18. In October 1976, the Cahokia Power Plant was completely unmanned, heat was
turned off, and the gate was locked. (Weidenbenner Trial Test., Plaintiffs’ Exh. 71).

19. In 1977, the substation in the river bay section was closed, but U.E. continued
to maintain the property, although it ceased operational maintenance and capital expenditures.
Since the Engineering and Construction Department had no staff maintenance personnel, this task
was contracted out. U.E. entered into a servicing contract with a security firm to protect the
propertyandhiredanelectriccompanytoperformmi@mmeatﬂxeSiteonanasmded
basis. (Plaintiffs’ Exhs. 10, 12, 13, 43; Testimony of E Dille, R. Baudendistel). U.E. also
installed provisional electrical service to provide necessary lighting and to keep sump pumps in
the lower level of the plant operational. (Plaintiffs’ Exhs. 181, 47).

20.  After the Cahokia Power Plant had been decommissioned, its economic viability

as an operating power plant within the U.E. system contimued to decline. U.E. considered other




alternatives for the Site, including using it as a training center, and even the possibility of
developing the Site for a nuclear power plant. U.E. did not know, however, what the value of
the Site might be if sold "as is" or if sold after all buildings were demolished and, therefore; it
decided to put out bid packages to test the market for the Site. (Testimony of E. Dille; R.
Baudendistel).

21.  U.E.’s Purchasing and Real Estate Departments coordinated the development of
the bid request package. The bid package was designed to solicit a variety of proposals in an
effort to create the best market and highest value for the property. Bidders were required to tour
the plant and to make their own evaluation as to the value of the facility. (Plaintiffs’ Trial Exh.
70; Testimony of M. Gatewood).

22. The bid invitation contemplated essentially four alternatives: (1) sale of the-
property with the successful bidder assuming full responsibility and liability; (2) sale of
equipment with demolition of the power house structure and restoration of the Site; (3) salvage
only -- all mechanical and electrical equipment to be removed; and (4) razing of structures and
restoration of the Site. The preferred alternative was an outright sale of the property with the
new buyer assuming full responsibility and liability because by this time it was thought that the
property pmublywmumdmmmu.E. system, but the Company was still open to
the other alternatives. Contractors were required to “visit the Site and become thoroughly
familiar with existing conditions to which the work [was] in anyway related and become fully
informed as to the extent and character of the work required.” The bid deadline was March 10,
1978. (Plaintiffs’ Exh. 17).

23.  The term “"szlvage” simply meamt used equipment which retained asset value. It




did not connote equipment that was valueless or incapable of use. (Testimony of M. Gatewood,
C. Kind). U.E. envisioned that a prospective bidder who was interested in salvaging mechanical
and electrical equipment would dismantle and disconnect the equipment for reuse or resale.
(Testimony of M. Gatewood, C. Kind, L. Kurowski, E. Dille). U.E. believed that there were
many potential purchasers for the equipment at the Site, including other power companies, both
in the United States and in South America, as well as corporate users of large amounts of
electrical power.

24. The bid specification contained a listing of principal equipment at the-Site
including its manufacturer, weight, and age data. (Plaintiffs’ Exh. 16). U.E. did not guarantee
the accuracy or completeness of the information contained in the bid specification and the bidder
assumed the responsibility for establishing all dimensions, the exact number, size, model
number, make and condition and age of all items. In addition, no consideration was granted for
"any misunderstanding of the Site conditions, materials or equipment, construction or features
of the structures.” (Plaintiffs’ Exh. 16).

25. U.E. made no effort to hide the condition of the pm. The property was soid
"as is" which indicates that the seller was not making any warranty. The fact that asbestos,
PCBs and other hazardous substances may have been present at the Site was specifically
disclosed to prospective bidders in the bid specification. (Testimony of M. Gatewood).
Moreover, U.E. required all bidders to visit the Site and accommodated all prospective
purchasers during their Site inspections.

26. None of the bidders ever questioned U.E. regarding the presence of PCBs or

asbestos in the facility. (Testimony of C. Kind). G&S Motor Equipment Co. ("G&S"), the

10



successful bidder, was well aware of the presence of asbestos in the plant, was aware of asbestos
regulations at the time and specifically contemplated the cost of asbestos removal in making its
bid. (Newmark Depo. p. 47; Sarneili Depo. p. 42). The information provided in the:bid
request package was adequate to allow bidders to submit an appropriate bid. (Sarnelli Depo.
pp. 19-20). Slay testified that he was well aware of the term "as is”, that he had sold.and.
purchased trucks and equipment in that manner, and that as he understood the term to mean the:
buyer accepted all responsibility for the property, whatever its condition, once it was purchased.
(Slay Depo. 3/30/92 pp. 36-39). Slay also expected his attorneys and others in his employ to
read the bid specification and to become fully familiar with its terms.

27.  The bid specification was sent out to potential bidders suggested by other utiiity
companies, companies discovered by searching trade publications, companies who had previously
expressed an interest in the Site, scrap dealers, demolition companies and, also local companies
who might be interested in riverfront access. (Testimony of C. m, M. Gatewood; Plaintiffs’
Exh. 18). Other companies, such as Slay Industries, contacted U.E. to receive the bid package.
(Defendant’s Exhs. GM, GN). Ultimately, 82 companies received copies of the bid package.
(Plaintiffs’ Exh. 20).

28.  Carl Kind toured the entire plant with prospective bidders from the lower levels
to the roof. (Testimony of C. Kind). In his tours of the plant, Kind never noticed any leaks
in the roof, torn insulation, disrepair or broken windows. He described the conditions as neat
and orderly. (Testimony of C. Kind). He answered each bidder’s questions as best as he could
and he never tried to hide any equipment or condition from any prospective bidder.

29. During March of 1978, the Mississippi River rose to flood stage and a leak
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developed in the condenser pits, flooding the lower level of the power plant. (Testimony of
P. Brendel). Prospective bidders, including Mr. Slay, were advised of the flood and inspection
tours suspended. (Plaintiffs’ Exh. 200). Paul Brendel testified that flood waters reached as high
as 25 grade. After the flood, U.E. hired a contractor to clean up the basement. This cleaning
was done with firechoses. The water was then filtered and pumped from the basement and

discharged into a basin on the property. Oil floating on top of the water was suctioned by hose

and removed. Motors for the sump pumps were removed, repaired and reinstalled in the.

condenser pits. (Plaintiffs’ Exh. 57). Brendel described the basement as being in broom clean
condition after the clean-up. (Testimony of P. Brendel).

30. G&S visited the Site three separate times before submitting its bid. During its
initial visit to the Site, G&S could not view the lower level of the plant because of the flood.
Mr. Newmark, G&S’s President, testified that he made a second trip to the Cahokia Power Plant
specifically so that he could view the basement area and equipment. Newmark walked through
the plant a third time the day before G&S submitted its bid to verify the condition of the plant.
(Newmark Depo. p. 37). In addition, Sarnelli Brothers, Inc. ("Sarneili®), G&S’s undisclosed
joint venturer, visited the Site on numerous occasions to evaluate the facility and its contents.
(Sarnelli Depo. pp. 8-9).

31. Mr. Slay and others in his organization also made multiple tours of the facility
before making their bids. (Plaintiffs’ Exh. 96). During Slay’s personal tour of the facility, even
though he never got out of his car to inspect the plant closely, he described the facility as being
in excellent condition — a "nine” on a scale of one to ten and said that it was a "first class

facility." Slay was impressed with the cleanliness of the property, referring to it as
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"meticulous”, "spotless”, "exceptionally clean”, (Slay Depo. 3/30/92, pp. 25-29, 60), and he
did not feel any particular hazard in walking through the facility. (Slay 3/30/92 Depo. p. 60;
Testimony of E. Slay).

32.  Asnoted, bids on the Cahokia property were solicited from 82 firms and resulted
in 19 responses. Fourteen companies elected to bid on the entire property and improvements,
with bids ranging from $47,000 to nearly $1.6 million. Four bidders submitted bids in excess
of $1 million for the entire property on an "as is” basis. The sale price was established through
an open and competitive market in which plaintiffs themselves participated. Maury Gatewood
reviewed the analysis and bids.

33.  G&S submitted the highest bid of nearly $1,600,000, which it considered to be -
a fair price for the property. (Newmark Depo. pp 13-14). G&S's proposal was to purchase the -
"whole package" -- the entire We of rights for the property. G&S’s bid was the best
proposal and would generate the most revenue to U.E. (Testimony of M. Gatewood).

34.  On September 19, 1978, U.E. notified G&S that it was the successful bidder.
(Defendant’s Exh. Y; Plaintiffs’ Exh. 69). Shortly thereafter, U.E. petitioned the Illinois
Commerce Commission for approval of the sale of the Cahokia Power Plant to G&S. At a
hearing before the ICC, Dick Shea, a Senior Buyer in the Purchasing Department, testified that
G&S had no intention of demolishing the power plant building. Shea testified that he had
spoken to the president of G&S who informed Shea that G&S intended to sell or lease the tank
farm and to retain the plant structure and operate it for warehousing or as an industrial park.
(Plaintiffs Exh. 15, pp 51-52) (Sarnelli Depo. pp. 9-10). These were, in fact, Sarnelli’s

intentions as he believed the structure and property had great value as a warehousing facility due
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to its unique location. This is also what aroused Slay’s interest in the Site. He understood that
the Site could be of great value as an "intermodel facility” incorporating warehousing with
transportation of materials by barge, rail and truck. (Testimony of P. Simon; E. Slay).
However, U.E. was also aware that these plans would require some demolition of portions of
the facility. (Plaintiffs’ Exhs. 15, 28).

35. On December 21, 1978, U.E. entered into an executory contract with G&S for
the sale of the Cahokia Site along with certain of its equipment. (Defendants Exh. AL). U.E.
notified Slay Industries that G&S was the successful bidder. (Plaintiffs’ Exh. 97).

36. Mr. Slay ultimately contacted Sarmelli Bros. and discussed purchase of the
property. (Testimony of Eugene Slay). The discussions resulted in a letter of intent entered
between Slay Warehousing Co., Inc. and G&S and Sarnelli dated March 29, 1979. (Stipulated .
Facts). Pursuant to the letter of intent, Slay Warchousing was to purchase the real estate and
Sarnelli was to retain the right to remove for salvage those materials that were not necessary for
the operation of a tank farm and trucking operations. (Plaintiffs’ Exh. 98).

37.  On April 2, 1979, Samelli informed Slay that Samelli and G&S had received a
bona fide offer of 1.1 million dollars for the property. (Defendants Exh. AU). Under the terms
of the option, Slay had ten days in which to exercise or waive its right to purchase the property.

38.  So that Slay could complete his research into "all the factors involved® regarding
the property, Slay requested an extension of the option deadline to April 25, 1979. (Plaintiffs’
Exh. 95). Slay hired Ted Jockenhoefer, an engineering consultant with the engineering and
architecture firm of Warren & Van Praag, Inc. to evaluate the property. Slay and Simon both

— testified that they had confidence in Jockenhoefer and his firn from having worked with them
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on other transactions and that they believed him to be a competent engineer. (Testimony of P.
Simon; E. Slay). Jockenhoefer contacted U.E. regarding the property and informed Larry
Kurowski, a Senior Real Estate Representative, that Slay had an option to purchase the property
from G&S and that he had been hired to perform a feasibility stady. Slay wanted to use the
plant property as a trucking terminal including an office building and truck servicing building.
(Defendant’s Exh. AV). The entire Site (mooring rights, tank farm, power plant building) all
had value to Mr. Slay. (Testimony of E. Slay).

39.  On April 23, 1979, Slay Warehousing, entered into a sale contract with G&S for
the purchase of the Cahokia Site and improvements. In the sale contract, Slay agreed to pay
G&S one miilion dollars and to grant Sarnelli a leasehold interest in the property and to allow
salvaging to occur at the site. (Plaintiffs’ Exh. 105). Sarnelli testified that he had the right to
salvage anything he wanted from the Site. (Sarnelli Depo. p. 18). Prior to entering into the
lease agreement, Sarnelli and Ted Tahan discussed the condition in which Sarnelli was to leave
the property at the conclusion of the salvaging operations, (Sarnelli Depo. p. 17), and everyone
understood that Sarnelli was to leave the property in clean condmon and, further, that he would
be responsible for any damage his operations caused to the property.

40. On May 29, 1979, after U.E. received approval for the sale from the ICC, both
closings occurred, however, the transactions were distinct and independent. Slay did not
participate in U.E.'s and G&S’s closing. Similarly, U.E. did not participate in the G&S and
Slay closing. Since U.E. was not a party to the Slay - G&S contract, it "was no business of
U.E. what Slay wanted to do with the property.” (Testimony of P. Simon). At no time did

U.E. enter into a contractual relationship with Slay or Sarnelli. (Testimony of E. Slay, P.
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Simon; Samelli Depo. pp. 20-22; Plaintiffs Exh. 79). Further, Sarnelli was not U.E.'s agent,
and U.E. had no authority to direct or control Sarnelli’s activities. (Sarnelli Depo. pp. 21-22).

41.  The realty was sold by quit-claim deed and the personal property and fixtures
were sold "as is", expressly excluding warranties of "merchantable quality” or for "particular

purpose”. As noted, Slay understood this term to mean that the buyer took the property in

whatever condition he found it with "the risk associated with fixing the equipment [to] be on the-

person purchasing the equipment.” (E. Slay Depo. 3/30/92 p. 38).
42.  On that same day, the lease between Sarnelli and the Slays was signed. Plaintiffs’
Exh. 106. Slay left the negotiation of the sale contract and lease agreement up to his attorneys,

Paul Simon and Ted Tahan. (Testimony of E. Slay). The Slay - G&S contract expressly

contemplated and provided for salvaging activities to occur at the Site. Specifically, as an

express condition to the conptract, Sarnelli was granted access to the facility "for the purpose of
removing and salvaging therefrom the Personal Property”. The contract provided that "any
inorganic debris may be dumped by Sarnelli at such locations on the property as Sarneili and
{Slay] may mutually agree”, and that upon completion of Sarnelli’s salvaging operations, Sarnelli
was to "remove all debris . . . and its materials and equipment.” Further, the contract provided
that Sarnelli "be responsible for any damage or deterioration caused by its salvage operations
to the access roads and property.” (Plaintiffs’ Exh. 105). The only rent Sarnelli was to pay was
one dollar per month. CPlunnﬂ:' Exh. 106).

43. Judge Simon testified that the lease agreement between Slay and Sarnelli was
necessary because G&S owned the property and was conveying it to Slay; therefore, Sarnelli

é:ould not have access to the property without the lease. (Testimony of P. Simon). It was
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common knowledge to Simon that Sarnelli’s operations would necessarily create debris.

Accordingly, Simon sought to protect his client’s interest by requiring the following:

)

(i1)

(iii)

(iv)

(v)

(vi)

(vii)

Lessee shall be responsible for any damage or deterioration to
access roads and property caused by its salvage operations on the
Cahokia Power Plant, and maintain the roads in good condition
satisfactory to the Lessor;

Lessee’s salvage operations shall not commence until Lessee has provided to
Lessor’s satisfaction liability insurance and a performance bond;

Lessee shall keep in operation the bilge pumps in the basement of the Leasehold
Property;

Lessee shall remove the chimneys or smokestacks and repair the holes in
the roof in a manner mutually acceptable 1o Lessor and Lessee;

Lessee shall place the brick contained in said chimneys or smokestacks
following this removal in areas of the plant designated by Lessor;

Lessee shall remove all debris and all of its materials and equipment - masonry
debris to be dumped at such locations as Lessor designates;

Lessee shall be liable for any damage occasioned by or from plumbing, gas,
water, sprinkler, steam, or other pipes or sewage or the bursting, leaking or
running of any pipes.

(Plaintiffs’ Exh. 106).

4.

In Ted Jockenhoefer’s July 13, 1979, report to Slay he advised Tahan as to

various precautions that should be taken during Sarneili’s operations. Jockenhoefer cautioned

against allowing Sarnelli to remove gutters, downspouts, leaders, flashings, etc. At Mr. Slay’s

request, Jockenhoefer supervised Sarnelli’s operations to ensure that the salvage process was

performed properly. Jockenhocfer confirmed that the items listed on the bid specification

(attached as an exhibit to G&S - Slay’s contract) were "attached to or congruent with the-

— building structure.” (Defendant’s Exh. BX).
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45. In mid-July of 1979, following Jockenhoefer’s report, Sarnelli began his
equipment removal activities. Prior to starting such activities, Samnelli called Tahan and told
him that he would be performing asbestos removal activities at the Site. (Samnelli Depo. p. 24).
Thereafter, on July 2, 1979 and in accordance with then applicable NESHAP (National Emission
Standards For Hazardous Air Pollution) regulations, Sarnelli advised EPA that he was removing .
asbestos from the Site. Sarnelli simultaneously informed his bonding company and Slay that
"[the] equipment will be stripped by hand of any and all asbestos covering after thorough wetting
and any resulting asbestos will be placed in plastic bags and removed to an acceptable dump for
disposal.” (Plaintiffs’ Exh. 108).

46.  Based on the common knowledge in the industry that asbestos would be found in
power plants of the Cahokia Site vintage, the Court finds that this knowledge certainly would
have been known to Slay’s agents, William Uhrig and Ted Jockenhoefer, if not also to others
in his organization. Also, based upon the facts that U.E.’s bid specification clearly mentioned
that asbestos likely would be found at the Site (Defendant’'s Exh. 16) and that Slay received
notice from Sarnelli that he was abput to begin removal of asbestos from the Site, the Court
finds that Mr. Slay and others in his organization knew of the existence of asbestos at the Site
at least by July 2, 1979.

47.  Sarnelli performned the operations consistent with the common practice in the
salvage industry in the 1979 to 1981 time frame. (Testimony of D. Schau).

48. Dismantling the boilers and turbines created large holes in the floors of the boiler
room and turbine room. (Testimony of M. Schwartz). Debris created from the dismantling,

including bricks, pipe, and asbestos insulation, was allowed to fall into the holes. (Testimony
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of M. Schwartz).

49.  The buss-bars were removed by smashing asbestos transite tunneis and removing
the bars. During the salvage of other valuable metals and equipment, asbestos was cut, torn,
and stripped from equipment and thrown into compartments in the electrical bay area.
(Testimony of M. Schwartz).

50. Sarnelli did salvage work on the roof of the building, leaving debris and other
materials behind. Among the materials salvaged were motors and blowers. (Testimony of M.
Schwartz).

51.  When Sarnelli completed the dismantling and salvage work, the interior of the
power plant, its roof, and the pumphouses were in shambles. The boiler room had been guttéd.
(Testimony of M. Schwartz and Hesse; Hesse photos numbered Plaintiffs’ Exhs. 162A-L).
Debris was on the floor. Pipes were cut and hanging. Windows and insulation were damaged.
The lower levels of the building were filled with water on which oil and debris were floating.
(Testimony of M. Schwartz).

52.  Despite efforts by Slays to get Sarnelli to remove the debris, Sarneili refused.
A performance bond which had been taken out to insure Sarnelli’s work was proper proved to
be worthless. (Testimony of Eugene Slay).

53. In 1984, the Slay Companies engaged Mr. Marvin Schwartz to begin developing
the Site into an intermodel facility where products could be transferred from one mode of
transportation (i.e. barge, truck or railcar) to another. (Testimony of M. Schwartz). Plans
included making the power plant into a warehouse and office facility. Mr. Schwartz acted as

the manager of the property and was responsible for safety. (Testimony of M. Schwartz).
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S4. Before the power plant could be used as a warehouse, the massive amounts of
debris remaining from the dismantling work had to be removed. (Testimony of M. Schwartz).
Using bulldozers and shovels, Slay employees put rubble into the holes Sarnelli’s salvage
operation had created in the boiler room and turbine room. Dangling asbestos-covered pipes
which were in the way or created a safety hazard were cut down and pushed into the holes,
which already had rubble in them from Sarnelli’s work. Nothing was cleaned up or moved that
had not already been cut or damaged by Sarnelli. Floors were then leveled, cemented over, and
made ready for use. While this cleanup removed much debris left by Sarnelli, large amounts
of damaged asbestos materials remained that were not in the way or did not constitute a safety
hazard. Debris left on the roof from the Sarnelli operation was removed, and the entire roof
was tarred in an unsuccessful attempt to eliminate roof leakage. (Testimony of M. Schwartz).

§5.  Marvin Schwartz was aware that insulation on the pipes and in the rubble might
contain asbestos, based on his past experience as a sheet metal worker. (Testimony of M.
Schwartz). However, although Schwartz was in charge of eavironmental compliance at the
Cahokia Site, he wis not aware of any regulatory requirements mgﬁhg asbestos removal and
notification. Consequently, the plaintiffs never notified the EPA or [EPA regarding the
renovation work. (’I‘atimony of M. Schwartz). Thus, no precautions were taken to protect
workers performing cleamup operations.

56.  Plaintiffs dynamited and demolished the precipitator structure which was attached
to the east side of power plant building and roof. (Testimony of M. Schwartz). Plaintiffs made
no attempt to determine whether there was asbestos insulation on the precipitator structure prior

to exploding the structure. (Testimony of M. Schwartz). Schwartz also dynamited through the
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walls of the lower level of the plant so as to provide access to the river for a conveyor system.
After the blasting was completed, plaintiffs never repaired the damage resulting from such
operations. (Testimony of M. Schwartz).

57.  Plaintiffs’ employees and experts all testified that plaintiffs have made no effort-
to maintain the asbestos in the plant. (Testimony of M. Schwartz, Glen Slay, Guy Slay, David
Schau; J. Lueken Depo. p. 65-66; E. Krzak Depo. p. 22; R. Modlin Depo. p. 29-30). Water
would enter the plant through broken windows, leaks in the roof and the gaping holes resuiting
from the blasting operations and the insulation would get wet. When insulation gets wet, its rate
of deterioration accelerates.

58.  Development of the Site into an intermodel facility has been continuing since
1984. (Testimony of Glen Slay). Some transfer of materials took place on the Site even before-
the power plant salvage operation was done. Materials were stored in the aboveground storage
tanks. The property was used for barge mooring. As cleanup of the power plant began in 1984,
CMS also added various conveyors and unloading facilities. Only recently has the Site begun
to handle enough materials to justify the expenses incurred in developing and cleaning up the
property. (Testimony of Glen Slay).

59. In July of 1988, Cobumn & Croft visited the Site for an initial inspection of
environmental concerns. Coburn & Croft had Mr. David Schau, an industrial hygienist whose
expertise invoives asbestos, visit the Site shortly thereafter. (Plaintiffs’ Exh. 148). Mr. Schau
made a second visit to the Site in September of 1988. (Plaintiffs’ Exh. 48). During his site
visits, Mr. Schau took samples of material suspected to contain asbestos from the boiler room,

——pipes located in the yard and the pumphouses. Air monitoring for asbestos was also done.
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60. Mr. Schau determined that much of the insulation materials in the boiler room,
pumphouses, and the yard in fact contained asbestos. (Plaintiffs’ Exh. 48).

61. As a result of his investigation and air samplings, Schau concluded that the
condiﬁons at the plant did not present a threat to employees under OSHA. Specifically, he-

found:

(1)  Concentrations of asbestos reported during air sampling were all .003 fibers/Ib
and less (1,000 times below OSHA action levels).

) At levels below the action level, once the employer has documented exposures,
no further action is necessary unless conditions change.

(3)  Sampling results verified levels within a safe limit for workers.

(4)  Air sampling results were below the generally acceptable level for build}ng
occupancy of .01.

5) It is doubtful that the economic considerations warrant total removal of asbestos.
(Plaintiffs’ Exh. 148).

62.  Although the air monitoring resuits indicated that asbestos levels in the boiler
room and by the pumphouses were below OSHA regulatory levels and industry standards, both
NIOSH and OSHA agree that there is no safe level of exposure to asbestos. (Testimony of D.
Schau). Further, Mr. Schau believed the air levels were low because of the significant amount
of air flow through the power plants. (Plaintiffs’ Exh. 148). Mr. Schau’s opinion was that the
asbestos located in the areas he sampled was extremely damaged as a result of a demolition
operation. (Testimony of D. Schau).

63. In his report, Mr. Schau expressed concern that asbestos materials were
continually falling from the pipes, duct work, and vessels within the boiler room and thereby

~-contaminating the areas below. Also, Mr. Schau was concerned about asbestos materials falling
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in the grain stored in the power plant. (Plaintiffs’ Exh. 148).

64.  Based on his testing and review, Mr. Schau suggested that the pipes and materials

in the yard and the pumphouses should be removed from the Site. (Plaintiffs’ Exh. 148).

65. Mr. Schau recommended three potential actions regarding the boiler room. The -

asbestos could be removed, which would then alleviate all concerns regarding visible emissions
of asbestos, but Mr. Schau acknowledged that such a removal action would be potentiaily time
consuming and expensive. Alternatively, Mr. Schau suggested terminating use of the building
for grain storage and limiting employee occupancy of the boiler room. Mr. Schau’s final
suggestion was to close down the building until remedial action could occur. (Plaintiff’s Exh.
148).

66.  Mr. Schau testified at trial that risks posed by the boiler room included: 1) being
hit by falling debris; 2) getting asbestos on workers or visitors’ clothes which could then be
transported off site; and 3) asbestos exposure of workers handling contaminated grain.
(Testimony of D. Schau).

67.  Following the assessment by Mr. Schau, CMS terminated grain storage in the
boiler room and limited employee occupancy. (Testimony of Glen Slay).

68.  There is no evidence of asbestos contamination in the grain, river, or ambient air
(both inside and outside). Schau never tested the Mississippi River, basement water or grain for
asbestos. The one air sampie taken outside the building indicated that there were no asbestos
fibers above detection levels. Schau testified that in his opinion further outside testing was not
necessary. Testing inside reflected that asbestos levels were all within acceptable regulatory

guidelines. (Testimony of D. Schau).



| \
‘ 69.  No regulatory agency has cited plaintiffs, imposed special conditions or taken any |
’ enforcement action as to any alleged asbestos hazard at the property and, as noted. even
plaintiffs’ own counsel have concluded that there is no need to perform additional asbestos work
» from a regulatory point of view. (Plaintiffs’ Exh. 110, pp. 17-18).
70.  After receipt of Schau’s reports, CMS then proceeded to obtain estimates for
removal of the asbestos from the boiler room. (Testimony of K. Rhodes). The estimates ranged
» from $208,968.00 to over a million dollars. Because of the dangers posed by the deteriorated
condition of the asbestos, CMS decided to go forward and remove the asbestos for the lowest
° - bid amount of $208,968.00. This removal cost was close to the estimate given by one company

for managing the asbestos in place by encapsulation and cleaning. (Plaintiffs’ Exh. 113). .
71.  CMS awarded the asbestos removal work to the lowest bidder, FCA Services, Inc.
® . (Testimony of K. Rhodes). FCA sent notice to the state of Illinois that it planned to remove
asbestos at the Site. The removal work began on October 23, 1989 and finished on March 29,

1990. (Plaintiffs’ Exh. 163). For the entire five months, the boiler room was completely shut

* down and enclosed in order to prevent emissions to the rest of the Site. (Testimony of Rhodes).
T The final cost of FCA’s removal was $189,909.38. (Plaintiffs’ Exh. 13).

® 72.  Pipes in the yard were removed by FCA during its asbestos removal in the boiler
room. (Gene Krzak Depo., pp. 21-22; 33-34). _

73.  The condition of the asbestos in the pumphouses was deteriorated and friable as

¢ of Dave Schau's visit in 1988. The windows and doors on the pumphouse were gone.

(Testimony of D. Schau). Mr. Schau also testified that asbestos could have gotten out of the

° _pumphouses and exposed people or the river. Thus, Mr. Schau recommended removal of the-
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asbestos.

74.  CMS received several bids for removal of the asbestos from the pumphouse.
FCA submitted a bid on May 25, 1990 for $36.848.00. (Plaintiffs’ Exh. 113, pg. A00199).
Ultimately, CMS chose the lowest bid of $7,400.00 and had the asbestos removed by
Environmental Rehab in 1991. (Plaintiffs’ Exh. 114). Prior to its removal, Eavironmental
Rehab sent notice to the state of Illinois of its plan to remove asbestos from the Site.

75.  The cost of the work completed by FCA Services, from October 23, 1989, until
March 29, 1990, in removing the asbestos from the boiler room and the turbine room section
of the building is being sought as part of the plaintiffs’ damages in this case. However, the-
Court finds that the pump house was demolished so plaintiffs could construct a boiler room 'for
a steam boiler and not for any environmental clean-up concern. (J. Paris Depo. pp. 4647) (Guy
Slay Depo. p. 62). Also, Environmental Rehab failed to comply with [EPA’s Notification of
Demolition and Renovation requirements. (Defendant’s Exhs. ES, ET).

76.  FCA submitted a proposal to remove asbestos from ’thc roof of the power plant
building, as well as possible asbestos containing floor tile, tile mastic, pipe insulation and
transite boards from the electrical bay area of the building. Plaintiffs seek a declaration as to
U.E.’s liability as tb those not yet incurred costs.

77.  The Court finds that all of the asbestos removal done to date and all that has been
proposed are the voluntary acts of the Slay organization for their own business reasons in
enhancing their use of the property.

78.  As to what issues remain regarding PCB's, the plaintiffs’ search for PCBs at the

Site has been exhaustive. While four transformers (two on the roof and two on poles inside the
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building) containing PCBs have been found, U.E. has taken complete responsibility for them by
seeing they were promptly and properly removed and disposed of. There is no evidence that
these transformers leaked or of any residual contamination. Nevertheless, plaintiffs’ quest for
finding residual PCB contamination continued. Plaintiffs’ expert Bob Johnson testified that from
1988 through 1992 he sampled Mississippi river water, basement water, transformer substation
capacitors, electrical equipment, drums of oil, sump pump sediment, transformers and various
other electrical equipment, looking for PCBs. When the initial tests came back negative, the
plaintiffs were not satisfied, and they sent samples to California to be sampled by a supposedly
more sophisticated lab. All of the test results, from whatever source and however analyzed,
indicated levels well below regulatory concern. (Plaintiffs’ Exhs. 52, 118, 119, 132, 1‘;3)
(Testimony of R. Johnson, W. Shifrin). Plaintiffs’ counsel came to the same conclusion in their
Environmental Assessment which concluded that "No PCB contamination of regulatory
significance has been found inside the building to date.” (Plaintiffs’ Exh. 110, p.3).

79.  There are four partially underground tanks located at the Site. They were the
subject of Count V of plaintiffs’ Third Amended Complaint — the RCRA Citizens’ Suit Count
-- which this Court has already dismissed. To the extent they remain in the case for plaintiffs’
remaining counts, the Court finds that the tanks are either empty or contain very small residual
amounts of petroleum products. Petroleum products are excluded from CERCLA. (Defendants
Exh. HY) (Testimony . of R. Johnson, W. Shifrin). Further, there is no evidence of
contamination in the area around the underground tanks. (Testimony of R. Johnson,
W. Shifrin).

- 80. Based on the testinony adduced, the Court finds that neither the PCB
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contamination, the oils in the transformers and other electrical equipment, the underground
storage tanks, nor any other conditions at the Site present a threat of risk to public health or the
environment to require their remediation pursuant to CERCLA.

81.  The Court finds that the plaintiffs did not present sufficient evidence to support
a finding that the conditions at the Site present an actual threat to public health or the
environment. The costs associated with testing transformers, drums, electrical equipment and
underground storage tanks were not necessary to address any threat at the Cahokia Site. In fact,
such testing merely confirms that no such threat exists. Also, the costs associated with Schau’s
industrial hygiene survey were not caused by releases or threatened releases of hazardous
substances. In fact, as noted above, Schau concluded that there are no releases or regulatc;ry
concern at the Site. Schau’s report was part of plaintiffs’ overall corporate plan to evaluate its
properties and was not taken in response to an actual threat to public health or the environment.

82. The following are costs that the plaintiff asserts are response costs for which
recovery is sought: $189,909.38 for FCA to perform the removal from the boiler room
(Plaintiffs’ Exh. 163); $7,400.00 for Environmental Rehab’s removal of asbestos from the
pumphouse (Plaintiffs’ Exh. 115); $1,221.25 for Dave Schau’s 1988 inspection and report;
another $863.00 was spent for Mr. Schau’s 1992 services (Plaintiffs’ Exh. 152); various
samplings were performed to obtain answers on possible hazardous substances at the Site for a
total costs of (found in Plaintiffs’ Exhibits 144, 145, 146, 160, and 204) $32,668.80.

83.  Plaintiffs presented no evidence that they even considered, much less complied
with, the requirements of the NCP prior to undertaking the asbestos abatement actions.

84. Plaintiffs’ Environmental Assessment was performed after FCA's abatement action

Cohn0
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and therefore does not constitute a Preliminary Assessment under the NCP. Plaintiffs presented

no evidence that the NCP was considered or followed in drafting or performing the.
Environmental Assessment. Furthermore, that document makes no reference to the NCP or its

requirements. Also, the NCP was not considered when Schau, FCA, or Environmental Rehab

performed asbestos-related work. (Testimony of D. Schau, R. Modlin, E. Krzak). In short,

plaintiffs presented no evidence that it complied with any requirement of the NCP.

85. Renovation projects involving asbestos are commonplace. A detailed regulatory
scheme has been developed to assure that these projects are undertaken safely. (Defendant’s
Exhs. HG, DM). Plaintiffs’ expert and removal contractor testified that he does this work
everyday and he agrees it can be done safely. (Depo. E. Krzak p. 17-18). Defendant’s expert
agrees. (Testimony of W. Shifrin).

86. Defendant’s real estate expert Ted Martin, Chairman of the Board of the Turley
Martin Company, testified by deposition that he visited the Site on behalf of several companies
who were interested in bidding on the plant. Mr. Martin testified that the sale of industrial
property in 1979 was a common occurrence and that many of these sales involved industrial
properties containing asbestos. (Depo. T. Martin 20-21, 29-33). Certainly, a building with the
characteristics of the Cahokia plant was appropriately located in Sauget, Illinois, a predominately
industrial community. Moreover, owning, selling, and buying a building that has asbestos and
some equipment with flammable materials does not itself create an abnormally dangerous
activity. (Testimony of D. Schau; Testimony of R. Johnson; Testimony of W. Shifrin).
Furthermore, so long as regulatory guidelines were followed, asbestos removal projects can be

?performed safely and without undue risk now and in 1979. (Testimony of D. Schau).

C—\
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(Testimony of W. Shifrin).

87. Defendant’s expert Walter Shifrin testified to each of the six factors on
ultrahazardous activity set forth in the Restatement (Second) of Torts, § 520. (Defendant's Exh.
HZ). After analyzing each factor in detail, he offered his opinion that U.E.'s sale of a property
containing asbestos, trace PCB residuals and alleged flammable fluids was not an ultrahazardous -
activity. The Court concurs with his opinion that U.E. did not engage in an ultrahazardous

activity as a matter of law.

1. Conclusions of Law

THE CERCLA CLAIM

1. To impose cleanup liability under CERCLA, a plaintiff must prove four elements:

(1) The site in question is a "facility” as defined by §9601(9);

(2) The defendant is a "responsible person” under §9607(a);

(3) There was a release or threat of release of hazardous substances; and

(4) That such release caused the plaintiff to incur necessary costs consistent with the-

NCP.
42 U.S.C. §9607(a). See Kerr McGee Chemical Corp. v. Lefton Iron & Metal, No. 92-2440,
1994 WL 10277 (7th Cir. Jan. 8, 1994). In a private CERCLA action, the plaintiff bears the.
burden of establishing that each of the prima facie elements exist. See Dedham Water Co. v.
Cumberiand Farms Dairy, Inc., 889 F.2d 1146, 1150 (1st Cir. 1989); Channel Master Satellite
Systems, Inc. v. JFD Elec. Corp., 748 F. Supp. 373, 381 (E.D.N.C. 1990).

2, CERCLA only governs materials defined as "hazardous substances® under
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CERCLA. See 42 U.S.C. § 9601(14). Asbestos is such a hazardous substance. 40 C.F.R.
§302.4; see also National R.R. Passenger Corp. v. NYC Housing Auth., 819 F. Supp. 1271
(S.D.N.Y. 1993). However, CERCLA specifically excludes petroleum and petroleum
byproducts from the definition of “hazardous substances.” 42 U.S.C. § 9601(14).

1. Plaintif’s Asbestos Removal is Not Included Under CERCLA.

3. This Court has previously recognized that there is no dispute that the- Site ‘in
question is a facility as defined by §9601(a). G.J. Leasing Co. v. Union Electric Co., 825 F.
Supp. 1363 (S.D. Ill. 1993). However, courts have held that CERCLA does not apply to
asbestos that is incorporated into walls and ceilings of buildings because of the "consumer

product in consumer use” exemption for facilities in 42 U.S.C. § 9601(9). See Amcas:

Industrial Corp. v. Detrex Corp., 2 F.3d 746, 750 (7th Cir. 1993)(citing Dayron Independemnt

School District v. U.S. Mineral Products Co., 906 F.2d 1059, 1065-66 [5th Cir. 1990}).

4. CERCLA contains a significant limitation on the scope of the law and EPA’s

response authority:
(3)  Limitations on Response.

The President shall not provide for removal or remedial action = -
under this section in response 10 a release or threatened release. . .

42 U.S.C. § 9604(a)}(3)X(B). Also, CERCLA'’s definition of "release” excludes any release which
results in exposure to persons solely within a workplace. 42 U.S.C. § 9601(22). These

jurisdictional limitations apply to private parties responding to such releases. Retiremen:

< . :
~—Community Developers, Inc. v. Merine, 713 F. Supp. 153, 155-6 (D. Md. 1989).

-
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5. Based on these provisions, courts have concluded that asbestos contaminants
resulting from products which are part of the structure of residential or commercial buildings
are beyond the purview of CERCLA. See Anthony v. Arthur Blech, 760 F. Supp. 832, 836
(C.D. Cal. 1991) (Congress’ intent to exclude asbestos removal from CERCLA actions extends
to asbestos dust emanating from fire damaged materials which were part of a building's
structure), aff’d, People of State of Cal. v. Blech, 976 F.2d 525 (9th Cir. 1992). See aiso 3550
Stevens Creek Associates v. Barclays Bank of California, 915 F.2d 1355 (9th Cir. 1990) (holding
there is no private right to relief for removal of asbestos from a commercial building); Dayton
Indep. School Dist. v. United States Mineral Products, 906 F.2d 1059 (5th Cir. 1990) (asbestos-
containing building products are exempt as consumer products, and are not "disposed” of within
the meaning of CERCLA); First United Methodist Church of Hyattsviile v. United States
Gypsum, 882 F.2d 862, 867 (4th Cir. 1989) (CERCLA is not intended to apply to abatement
costs associated with removal of asbestos installed as part of building structure); See generally
Covalt v. Carey Canada, Inc., 860 F.2d 1434, 1437 (7th Cir. 1988) (asbestos encountered at
work is not a toxic waste, and the Superfund Act is about inactive hazardous waste sites; suit
against asbestos manufacturer based on work place exposure was dismissed).

6. The removal of asbestos or building materials from a commercial building, such
as the case bere, is not redressable under CERCLA. In 3550 Stevens Creek Associates v.
Barclays Bank of California, 915 F.2d 1355 (9th Cir. 1990), the purchaser of a commercial
building who, as here, voluntarily removed asbestos during a remodeling of the building sued
the former owner under 42 U.S.C. § 9607(a)}(2) of CERCLA for the recovery of those

‘abatement costs. The Ninth Circuit Court of Appeals ruled that CERCLA does not permit such
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an action. The Court noted:

(T]here is no authority recognizing a private right to relief for the
voluntary removal of asbestos from a commercial building. The
cases upon which Stevens Creek and the EPA rely concern the
disposal or dumping of hazardous substances as waste, and not the
removal of asbestos from a commercial building. Even those cases
which do involve asbestos relate to its disposal as waste rather than
its use as a building material, and no federal court which has
considered the placement of asbestos as part of the structure of a
building has concluded that it falls within the scope of Section
107(a).
915 F.2d at 1359.

7. Accordingly, CERCLA does not provide a private right of action to recover the
cost of removing from a building asbestos which is part of the structure.

8. It is uncontested that the asbestos at issue was part of the structure of the building
at the time the property was sold. Every witness who testified to this point agreed. The fact.
that the asbestos insulation was attached to pipes, ductwork, pieces of equipment, etc. does not
change this result because in each instance those items were attached to and were a integral part
of the building structure. As described by Slay’s engineering consultant, all of the equipment
was "attached to or congruent with the building structure.” (Defendant’s Exh. BX). Therefore,
the Court finds that CERCLA in not applicable to the abatement of asbestos performed at the
Site.

2. U.E. Is Not A Respousible Party Under CERCLA.
9.  CERCLA 107(a) defines "responsible party" as:
) the owner and operator of a vessel or a facility;
(2)  any person who at the time of disposal of any hazardous substance owned

or operated any facility at which such hazardous substances were disposed
of;
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(3) any person who arranged for disposal or treatment of hazardous
substances at any facility or incineration vessel owned or operated by
another party or entity and containing such hazardous substances; and -

(4) any person who accepts or accepted any hazardous substances- for
transport to disposal or treatment facilities, incineration vessels or sites
selected by such person.

See 42 U.S.C. § 9607(a).

10.  As the present owner and/or operator of the Site, plaintiffs are responsible parties
under Section 107(a)(1). See 42 U.S.C. § 9607(a); Amcast Industrial Corp. v. Detrex Corp-,
2 F.3d 746, 750 (7th Cir. 1993). Also, as the owner of the Site at the time Sarnelli conducted
its salvaging operations and when Schwartz did his remodeling work, plaintiffs are responsible -
parties under Section 107(a)(2). Moreover, by entering into a lease agreement with Sarncllf for
salvaging to occur at the Site, Slay, or one of his corporate entities, arranged for the disposal
of hazardous substances and is a l;&sponsible party under § 107(a)(3).

11.  Plaintiffs’ principal argument is that U.E. is a responsible party under Section
107(a)(3) because it "arranged for the disposal® of asbestos and other allegedly hazardous
substances because U.E. knew that G&S intended to remove equipment from the power plant
building and that the building could not be used by a subsequent purchaser without renovation.

12. U.E.- argues that while it believed the Site probably would not be used for its.
initial purpose of generating electricity, the Site nevertheless possessed tremendous commercial
value and could be used for a variety of purposes. Also, the power plant equipment was both-
valuable and operable and could be sold for resale. U.E. further contends that if any "emitting
into the air" of asbestos took place, such "disposal® occurred during Slay’s ownership and

pursuant to the terms of a contractual relationship between Samnelli and Slay. According to
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U.E., under such circumstances the sale of the power plant property was not an “arrangement
for disposal” within the meaning of CERCLA. Thus, resolution of this issue involves
consideration of the meaning of the terms "disposal” and "arranged for.”

13.  CERCLA adopts the Solid Waste Disposal Act's definition of "disposal,” which

defines disposal as:

. the discharge, deposit, injection, dumping, spilling, leaking, or placing of

any solid waste or hazardous substance into or on any land or water so

that such solid waste or hazardous waste or any constituent thereof may

enter the environment or be emitted into the air or discharged into any

waters, including ground waters. [42 U.S.C. § 6903(3)}
42 U.S.C. § 9601(29). "Disposal” requires an affirmative act and takes place "only at the point
at which there is a threat that hazardous wastes will be emitted into the environment.” AM
International Inc. v. International Forging Equipment Corporation, 982 F.2d 989, 998 (6th Cir.
1993); 3550 Stevens Creek, 915 F.2d at 1362; Prudential Ins. Co. of America v. United States
Gypsum, 711 F. Supp. 1244, 1253-56 (D.N.J. 1989) (sale of asbestos building material is not
"disposal” of asbestos under CERCLA). See also United States v. Petersen Sand & Gravel, 806
F. Supp. 1346, 1350-1353 (N.D. Ill 1992) ("passive disposal” does not form the basis for
CERCLA liability).

14.  Similarly, the phrase "arranged for" implies intentional action. In the case of
Amcast Industrial Corp. v. Detrex Corp., 2 F.3d 746 (7th Cir. 1993), the Seventh Circuit, in
analyzing the terms "arrange for" and disposal® stated:

In the context of the operator of a hazardous-waste dump,
"disposal" includes accidental spillage, in the context of the
shipper who is arranging for the transportation of a product,

"disposal” excludes accidental spillage because you do not arrange
for an accident . . .
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But when the shipper is not trying to arrange for the disposal of

hazardous wastes, but is arranging for the delivery of a useful

product, he is not a responsible person within the meaning of the

statute . . .
Amcast, 2 F.3d at 751. Liability can only be imposed on the person who makes the crucial
decisions as to how, where and when to dispose of a hazardous substance. See e.g., United
States v. A & F Materials Company, 582 F. Supp. 842, 845 (S.D. 1ll. 1984).

15. Here, the "threat that hazardous substances would be emitted into the
environment” occurred after G&S sold the property to Slay who then leased the facility to
Sarnelli, who then salvaged equipment from the power plant building. U.E.’s sale of the
Cahokia Power Plant and surrounding acreage does not fall within the "discharge, deposit,
injection, dumping, spilling or leaking" definition of "disposal."

16. The mere sale of property containing hazardous substances is insufficient to
impose arranger liability on the seller. Jersey City Redevelopment Authority v. PPG Industries,
655 F. Supp. 1257, 1260 (D.N.J. 1987). See also Kelley v. ARCO Indus. Corp., 739 F. Supp.
354, 357-58 (W.D. Mich. 1990); Florida Power & Light Co. v. Allis Chalmers Corp., 893 F.2d
1313, 1317 (11th Cir. 1990)l("ifa party merely sells a product, without additional evidence that
the transaction included an "arrangement” for the uitimate disposal of a hazardous substance,
(the sale] does not create CERCLA liability"). Where the seller is not primarily motivated to
"dispose” of hazardous substances, courts have declined to impose liability. See, e.g., Edward
Hines Lumber Co. v. Vulcan Materials, 685 F. Supp. 651, 656 (N.D. Ill), aff’d, 861 F.2d 155
(7th Cir. 1988) (where there was evidence that chemical substances were sold for manufacturing

purposes, court determined that the sale was not motivated by an intent to dispose of hazardous
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substances under § 9607(a)(3)). See aiso C. Greene Equipment Corp. v. Electron Corp., 697
F. Supp. 983, 986-87 (N.D. Ill. 1988) (the stated reason for the sale, the purchase price and the
condition of the property are relevant in determining a seller’s motive).

17.  The sale of a useful product even though the product contains a hazardous
substance, does not constitute a "disposal” subjecting the seller to CERCLA liability. United
States v. Wedzeb Enterprises Inc., 809 F. Supp. 646, 656-657 (S.D.Ind. 1992). See also
Ashland Oil, Inc. v. Sonford Products Corp., 810 F. Supp. 1057, 1061 (D. Minn. 1993) (sale
of contaminated property of debtor to creditor does not constitute "arrangement for disposal™);
AM Internartional Inc. v. International Forging Equipment Corporation, 743 F. Supp. 525 (N.D.
Ohio 1990), aff’d in part, rev'd in part, 982 F.2d 989 (6th Cir. 1993). Moreover, even if the
"product” is not used for the purpose originally intended but can be used for some collateral
purpose, liability will not be imposed absent some other evidence such as the retention of an
ownership interest in the product. See Catellus Developmens Corp. v. United States, 828
F. Supp. 764, 768-72 (N.D. Cal. 1993) (the sale of batteries for salvage did not constitute an
arrangement for disposal).

18. There is absoiutely no evidence that U.E. intended to dispose of hazardous
substances by selling the Cahokia Power Plant. Every single U.E. witness, whether called by
plaintiffs or defendant, credibly testified that U.E. was motivated by economic considerations
relating to the cost of ptoducmg power at the plant and that the presence of asbestos or other
alleged hazardous substances was not a factor at all in the decision either to decommission or
sell the plant. U.E. believed that the property and attached equipment had commercial value

and use in the commercial resale market. Indeed, the evidence established that U.E. was correct
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in its view that the property, building and attached equipment had commercial value.

19.  There have been a very few cases where liability under 42 U.S.C. § 9607(a)(3)
has been imposed because the sale was found to be simply a sham for disposal. See, e.g.,
Sanfo}d Street Local Dev. Corp. v. Textron, Inc., 768 F. Supp. 1218, 1222 (W.D. Mich. 1991)
(sale of manufacturing facility including hazardous substances at an amount vastly below
appraised value may constitute a "disposal” of the substances). Here, however, there:is no
evidence that the sale of the power plant property was a "sham”. The purchase price was
established through competitive bidding. The entire property had value including the equipment
which was capable of reuse. U.E.'s purchaser testified that the purchase price was fair and

reasonable and specifically contemplated the cost of asbestos removal. Mr. Slay testified that

he never intended to demolish or tear down the power plant building and that he wanted the:

power plant equipment removed. Slay’s "injury” occurred as a result of his failure to monitor
and control the actions of his tenant, his failure to monitor his own employee, Marvin Schwartz,
and his failure to maintain the Site in proper repair. They were not as a result of U.E.’s
decision to sell the Cahokia Power Plant to G&S.

20. Traditional notions of duty and obligations are to be imposed in deciding whether
an entity is liable under CERCLA for the disposal of hazardous substances. General Electric
Company v. Aamco Transmissions, Inc., 962 F.2d 281, 286 (2d Cir. 1992)(it is the obligation
to exercise control over hazardous waste disposal and not the mere ability or opportunity to
control the disposal of hazardous substances that makes an eatity an arranger under CERCLA).
Once U.E. sold the property to G&S, U.E.’s ownership interest terminated. Sarnelli,
independent of U.E.’s control or influence, allegedly failed to comply with NESHAP regulations

37



r

governing the proper removal and disposai of asbestos, as did Slay's employee, Schwartz. Slay,
as the owner of the Site at the time asbestos was removed, had the obligation to control the
conduct of his tenant and employee. As Slay’s former attorney Paul Simon noted, U.E. had no

legal right to direct, supervise, or control the actions of Slay or his tenant.

21.  Accordingly, the Court finds that U.E.’s sale of the Site to G&S under the -

circumstances described herein was not a "sham” and did not constitute an "arrangement for
disposal” under 42 U.S.C. § 9607(a)(3) of CERCLA. Thus, U.E. is not a covered party under
CERCLA and cannot be liable.

3. There was a "threat of a release" at the Site.

22. Lifting the language from this Court’s July 9, 1993, Order in this cause, this

Court concludes:

Courts have held that a broad reading should be given to the terms "release” and
"threat of release.” See Amland Properties Corp. v. Aluminum Co. of America,
711 F. Supp. 784 (D.N.J. 1989). This Court agrees. Therefore, the Court finds
that as to asbestos it does appear that at least a threat of a release exists at the
site. The defendant’s argument that the environmental tests show that there has
not been a release of the substances sufficient so as to register on this test has no
bearing on whether & "threat of a rclease” is present. Also, the defendant has
cited no cases indicating that in order to show a threat of release, the plaintiffs
must first follow all regulatory requirements. From the facts set forth by the
plaintiffs, it appears clear that there is a "threat of release® of asbestos on this
site.

G.J. Leasing, Co. v. Union Electric, 825 F. Supp. 1363, 1378.
23.  The plaintiffs assert that the flood of 1978 and U.E.’s response thereto caused a
release at the Site. This Court finds, however, that this determination is unpecessary in this

particular cause of action. The plaintiffs have presented this Court with no evidence of any costs

—
S’

- they have incurred in response to this alleged "release” that occurred in 1978, prior to G&S’s

-~
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‘ or Slay’s ownership of the facility.

24. Two elements are necessary under Amland for there to be a threat of a release
of PCBs in an area: the presence of the hazardous substances pius the unwillingness of a party
to assert control over the substances. Since in this case, all of the evidence presented indicates
that U.E. properly disposed of the only PCBs found at the Site, this Court concludes that there
has been no "release” or "threat of release” of PCBs at the Site.

) 4, Plaintiffs’ Alleged Response Costs Were Not "Necessary" Under CERCLA.

25. CERCLA § 107 provides only for the recovery of the following defined response

costs by private parties:

(B) any other pecessary costs incurred by any other pers;on
consistent with the National Contingency Plan.

42 U.S.C. § 9607(a)(4) (emphasis added). Congress did not intend CERCLA to make injured
parties whole or to create a general vehicle for tort actions. Versatile Metals, Inc. v. Union
Corp., 693 F. Supp. 1563, 1582-83 (E.D. Pa. 1988), citing Artesian Water Co. v. Government
y of New Castle County, 659 F. Supp. 1269, 1299-1300 (D. Del. 1987). Accordingly, the
expenses that may be recovered under CERCLA are limited in private party cost recovery
actions to those which are identified and defined as "necessary costs of response . . . consistent
with the National Contingency Plan.” 42 U.S.C. § 9607(a}(4)(B); Versatile Metals Inc., 693
F. Supp. at 1582-1582; Ambrogi v. Gould, Inc., 750 F. Supp. 1233, 1238-1239 (M.D. Pa.
, 1991). A private party must prove affirmatively that its response costs were both necessary and
consistent with the NCP in order to recover under CERCLA. County Line Investment Co. v.
Tinney, 933 F.2d 1508, 1512 (10th Cir. 1991).

._ 26. In order to show that any response costs were necessary under CERCLA,
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plaintiffs must demonstrate they responded to a threat to public health or the environment.
e ‘ Amoco Oil Co. v. Borden, Inc., 839 F.2d 664, 669-670 (Sth Cir. 1989); Louisiana-Pac. Corp:
v. Asarco, Inc., 735 F. Supp. 358, 362 (W.D. Wa. 1990). A theoretical threat is not enough.
For response costs to be "necessary”, plaintiffs must establish that an actual and real public
¢ health threat exists prior to initiating a response action. See e.g., Matter of Bell Petroleum
Services, Inc., 3 F.3d 889, 904-906 (5th Cir. 1993). To show that costs incurred were-
PN "necessary” under CERCLA, a party must show (1) that the costs were incurred in response to
a threat to human health or the environment, and (2) that the costs were necessary to address
~ that threat. Artesian Water Co. v. Government of New Castle County, 659 F. Supp. 1269, 1278
®

(D. Del. 1987). BCW Assoc., Lid. v. Occidental Chem. Corp., 1988 U.S. Dist. LEXIS 11275
(E.D. Pa. 1988) Also, CERCLA liability attaches only where a release or threatened release:
® . of a hazardous substance "causes the incurrence of response costs.” 42 U.S.C. § 9607(a)(4);
Dedham Water Co., v. Cumberiand Farms Dairy, Inc., 972 F.2d 453, 459 (1st Cir. 1992). In

this case the evidence established that plaintiffs had other business reasons for undertaking site

o investigations and abatement actions. To the extent that these acti;ms were taken for purposes
~  other than responding to an actual and real public heaith threat, there is no CERCLA liability.

o 27.  Plaintiffs contend that removal of the asbestos from the power plant building was
necessary: (a) due to the potential contamination of grain stored in the building; (b) due to the-
potential contamination qf water in the Mississippi River; and (c) to protect against employee-

® exposure. Plaintiffs have not demcnstrated that there are any actual or potential risks posed by
conditions at the Site. Plaintiffs presented no evidence of grain or water contamination which

5 threatened public heaith. Plaintiffs have not analyzed the grain or river water or investigated

®
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to determine whether an actual public health threat exists from those sources.

28. Employee exposure to asbestos is not the type of "threat” redressable under
CERCLA. "OSHA is more properly viewed as an employee protection law rather than an
environmental law”. . .and thus "do(es] not come within the scope of ARARS [applicable-or
relevant and appropriate requirements} under CERCLA." 55 Fed. Reg. 8679-8680 (March 8,
1990). Furthermore, all asbestos exposure levels within the power plant building are well below -
OSHA action levels. Accordingly, plaintiffs’ voluntary removal of asbestos, while perhaps
desirable to improve emplcyee working conditions and to allow plaintiffs better utilization of the
Site, was not "necessary” as the term is defined by CERCLA and, therefore, is not recoverable.

29.  Plaintiffs also seek recovery for PCB sampling and investigation costs. Such costs
are irrelevant because there is no evidence of a release of PCBs which has caused plaintiffs to
incur response costs. See Ambrogi, 750 F. Supp. at 1250 (expenses incurred for air, water, and
soil testing and monitoring can be recoverable only if they were necessary expenses incurred
consistent with NCP). "The response contemplated by the NCP is triggered by information
concerning a specific release”. . .and does not "broaden into an investigation designed to unearth
every pollutant present on the property.” HRW Systems Inc. v. Washington Gas Light Co., 823
F. Supp. 318, 343 (D. Md. 1993). This Court finds that the plaintiffs’ exhaustive search for
PCBs was not necessary or in response to a release of a hazardous substance.

30. Plunnffs argue that removal of asbestos was necessary to "bring the facility into
NESHAP compliance.” In so arguing, plaintiffs misconstrue the scope of NESHAP’s
requirements. As the EPA recently made clear, there is no legal or regulatory requirement to

remove asbestos from a facility:
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The presence or absence of ACM [asbestos containing material] in
a facility does not trigger any requirement under Asbestos
NESHAP regarding whether or not an owner and/or operator need
to demolish a building or whether or not an owner and/or operator
needs to remove materials that will not be disturbed during a
repovation. Rather, the Asbestos NESHAP mandates work
practice and notification requirements when threshold amounts of
RACM ([regulated asbestos containing material] are stripped,
removed, dislodged, cut, drilled or similarly disturbed as a result
of a building owner's independent decision to initiate renovation
or demolition activities. . . .
58 Fed. Reg. 51784 (Oct. S, 1993) (Defendants Exh. HG).

31.  As the above regulation makes clear, since there is no regulatory requirement to
remove asbestos from the power plant, plaintiffs decision to remove asbestos was not justified
or "necessary” within the meaning of CERCLA. Accordingly, plaintiffs’ decision to rcmc;ve
asbestos from the power plant and pump house buildings were not proper response costs under-
CERCLA. Ambrogi, 750 F. Supp. at 1250 (economic losses such as claims of "loss of
beneficial use” are not recoverable under CERCLA); citing Versatile Metals, Inc. v. The Union
Corp., 693 F. Supp. at 1582-83. See also Rhodes v. County of Darlington, S.C., 833 F. Supp.
1163, 1180 (D. S.C. 1992 (property damage is not "response cost” as contemplated by
CERCLA).

32.  Based on the foregoing analysis, the Court concludes that none of plaintiffs’ costs,
cither expended to date or proposed to be spent in the future, are "necessary® costs of response-
as that term is intended under CERCLA.

33. The evidence established that the underground storage tanks and electricai
equipment contain petroleum byproducts that are not "hazardous® within the meaning of

CERCLA. Since the underground tanks and equipment are nonleaking and do not contain
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hazardous substances as defined by CERCLA, plaintiffs’ testing and analysis costs were not
expended in response to a release of a hazardous substance and, therefore, are not recoverable.
Further, the Court finds that much of the analytical work performed by Mr. Johnson and Global
Geochemistry simply confirmed that the equipment did not contain PCBs, a fact already known
to plaintiffs.

S. Plaintiffs Have Failed to Comply With the National Contingency Plan.

34. Inaddition to being "necessary”, response costs must be incurred "consistent with
the National Contingency Plan" ("NCP") if the plaintiffs are to prevail. The NCP is a federal
regulation designed to assure that a CERCLA quality cleanup is achieved if the strict liability
provisions of CERCLA are going to be used to impose liability on another party. 42 U.S.C.
§ 9607(a) (Testimony of W. Shifrin).

35.  Private parties are étatutorily required to work within the ambit of the NCP in
recouping any response costs. Ambrogi v. Gould, 750 F. Supp. at 1238. A plaintiff has the
burden of demonstrating that the costs it secks to recover were incurred consistent with the NCP.
See e.g., United States v. Northeastern Pharmaceutical & Chem. Co., 810 F.2d 726, 747 (8th
Cir. 1986); Amiand Prop. Corp. v.lAlcoa. 711 F. Supp. 784, 795 (D.N.J. 1989). Further, a
response cost is reﬁovenble under CERCLA only if it is consistent with the NCP in effect at
the time the response costs were incurred. See e.g., City of Philadelphia v. Stepan Chem. Co.,
748 F. Supp. 283, 290 (E.D. Pa. 1990); Versatile Metals, Inc., 693 F. Supp. at 1575.

36. The 1985 NCP anplies to plaintiffs’ costs for asbestos abatement activities
performed in the power plant building as well as the majority of plaintiffs’ sampling and

investigative costs. See Tri-County Business Campus Joint Venture v. Clow Corp., 792 F. Supp.
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984, 990 (E.D. Pa. 1992) (cleanup must be underway on April 9, 1990 for 1990 NCP to apply);
Artesian Water Co., 659 F. Supp. at 1293-94. The standard for compliance under the 1985
NCP is strict. County Line Inv. Co. v. Tinney, 933 F.2d 1508, 1513-15 (10th Cir. 1991); U.S.
Steél Supply Inc. v. Alco Standard Corp., 1992 WESTLAW 229252 (N.D. Ill. Sept. 9, 1992),
citing Amcast Industrial Corp. v. Detrex; 779 F. Supp. 1519, 1536 (N.D. Ind. 1991).

37. The 1990 NCP applies to costs incurred after April 9, 1990. Con-Tech Sales
Defines Benefit Trust v. Cakerhau, 1991 WESTLAW 209791, (E.D. Pa. 1991). Under the 1990
NCP, a response action will be considered consistent with the NCP "if the action when taken
as a whole, is in substantial compliance with the applicable requirements and results in a
CERCLA-quality cleanup.” The 1990 NCP applies to the removal of asbestos from the
pumphouse.

38.  Under cither the 1985 or the 1990 statutes, the plaintiffs have failed to comply
with the requirements of the NCP. In fact, at trial plaintiffs presented no evidence that plaintiffs
ever considered, much less complied with, the NCP prior to initiating any of the environmental
work associated with the property.

39.  All response costs, except for monitoring and investigatory costs, which the
plaintiffs have incurred are "remedial costs” (versus "removal costs”). A removal action
involves the nnmedme response to an emergency situation, while a remedial action is a
permancnt solution and prevents future releases. U.S. Steel Supply, Inc. v. Alco Standard
Corp., 1992 WL 229252 (N.D. 111., Sept. 9, 1992).

40.  Plaintiffs’ actions do not qualify as a removal, because plaintiffs have identified

no "immediate threat" that would justify a removal action. Channel Master, 748 F. Supp. at
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385. Both plaintiffs’ and defendant’s experts testified that the conditions at the Site do not pose
an emergency or an immediate threat. In fact, plaintiffs have been in sole possession of the:Site
since 1982 and were well aware of the condition in which Sarnelli left the property and yet took
no action until the late 1980’s.

41.  While plaintiffs’ actions to date do not qualify as a CERCLA "removal," even-if
they did, they did not comply with the NCP. For removal actions, a private party must first
conduct a "removal site evaluation,” including a "preliminary assessment® to determine._if a
removal action is appropriate. 40 C.F.R. § 300.410(b) (1990); 40 C.F.R. § 300.64(a) (1986).
Under the NCP, the removal "preliminary assessment” includes a determination of whether there -
is any "threat to public health” as well as an "evaluation of the magnitude of the threat.” 40
C.F.R. § 300.410(c)(ii) and (iii) (1990); 40 C.F.R. § 300.64(a)(2) and (3) (1986). If "the-
release involves neither a hazardous substance, nor a pollutant or contaminant that may present
an imminent and substantial danger to public heaith or welfare," then the removal action must
be terminated. 40 C.F.R. § 300.410(e)(3) (1990); see aiso, 40 C.F.R. § 300.64(c) (1986).

42. The 1985 NCP lists seven factors which "shail be c-onsidcred in determining the -
appropriateness of a removal action.” 40 C.F.R. § 300.65(b)(2). These factors "are used to
identify the extent and immediacy of the threat of public health, and are an essential step in
determining the appropriateness of undertaking a cleanup prior to the more detailed study
required in a remedial action.” Channel Master Satellite Sys. Inc., 748 F. Supp. at 391. The
seven factors are:

(1) the actual or potential exposure to hazardous substances to nearby
properties, animals, or food chains;

(2)  actual or potential contamination of drinking water supplies or sensitive
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ecosystems;

hazardous substances in drums, tanks, or other bulk storage containers that
may pose a threat of release;

high levels of hazardous substances or pollutants or contaminants in soils
largely at or near the surface that might migrate;

weather conditions;
threat of fire or explosion; and

other situations or factors that may pose a threat to public health or
welfare or the environment.

See 40 C.F.R. § 300.415(b)(2) (1990); 40 C.F.R. § 300.65(b)(1) (1986). Plaintiffs presented

no evidence that any of these factors were considered at any time prior to FCA's or

Environmental Rehab’s asbestos abatement activities, or prior to undertaking any investigation

tests for PCB’s, oil flammability or the underground storage tanks.

43.

Remedial actions are long-term actions taken to eliminate the threat, restore

environmental quality and provide a permanent remedy. See Channel! Master Satellite Sys.Inc.,

748 F. Supp. at 38S; Amiand Prop., 711 F. Supp. at 795. "The courts have consistently found
that the removal category was to be used in that limited set of circumstances involving a need
for rapid action, while non-urgent situations are to be addressed as remedial actions”. Channel
Master Saiellite Sys. Inc., 748 F. Supp. at 385. See also Ambrogi, 750 F. Supp. at 1240;

Amiand Properties Corp., 711 F. Supp. at 795 ("[rJemoval actions are to be taken in response

to an immediate threat to the public welfare or to the environment®). The absence of need for

rapid action or threat to public weifare or the environment renders an action remedial. Gussin

Enterprises, Inc. v. Rockola, No. 89-C-4742, 1993 U.S. Dist. LEXIS 4579 (N.D. IIl. April 13,

1993). The appropriate characterization of a response action turns on the permanence of its
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effect. Id. As noted, to the extent plaintiffs’ actions to date can possibly be claimed to fall
within the CERCLA umbrella - and this Court has concluded previously that they do not -- they
would more properly be CERCLA remedial actions.

44, In U.S. Steel, the Court set out a number of factors to be used in characterizing

a response action as a removal or remedial action, which include: 1) the exigency of the-

release or threatened release; 2) the cost and duration of that response; 3) the complexity of
the action taken; and 4) the nature of the action taken. U.S. Steel, 1992 WL 229252, p. 10.
From this the plaintiff asserts that since both of its response actions, in the power plant and the
pumphouse, lasted a relatively short period of time and were a combined cost of approximately
$200,000.00, that these response actions must be categorized as removals rather than remedial
actions.

45. It is this Court’s findings that in the face of all the other circumstances the cost

and duration are the least important factors in determining whether a response action should be -

categorized as a removal or remedial action. Here, there was no testimony of any kind that
there was any urgency in the removal of this asbestos, except that timely removal of the asbestos
would further Slay’s business interests. Also, it is clear that response action was not a "patch
job" or a temporary solution to the environmental situation at the Site. Rather, this was a
complete "removal” of all of the asbestos in the effected portions of the facility. Therefore, the
Court finds that this was a permanent solution to this potential environmental problem and thus
these response costs were for a remedial action.

46. 40 C.F.R. § 300.71(a)2)(ii) states that a remedial action will be consistent with
the NCP if the party:



i)

.

(A)  Provides for appropriate site investigation and analysis of remedial
alternatives as required under § 300.68;

(B) Complies with the provisions of paragraphs (e) through (i) of
. § 300.68;

(C)  Selects a cost-effective response; and
(D) Provides an opportunity for appropriate public comment.

concerning the selection of a remedial action consistent with
paragraph (d) of § 300.67 unless compliance with the. . . .

appropriate State and local requirements ... provides a
substantiaily equivalent opportunity for public involvement in the-
choice of remedy.

47.  The 1985 NCP provides that for a remedial action an initial analysis of the release
must be performed, which "shall indicate the extent to which the release or threat of release may
pose a threat to public health or welfare or the environment.” 40 C.F.R. § 300.68(e}1). The.
1985 NCP also specifies a set of 15 different factors that should be "assessed in determining-
whether and what type of remedial and/or removal actions will be considered.” 40 C.F.R. §
300.68(e)(2). Those factors to be assessed include the population at risk, routes of exposure;
hydrogeology, current and potential groundwater use, extent to which contamination levels at
the site exceed relevant federal and state standards, and the likelihood of further releases.
Plaintiffs performed no such analysis and offered no testimony that they considered any of these
factors at all prior to spending the monies they seek to recover in this action. Failure to
consider these factors bars recovery of response costs. See e.g., Channel Master Satellite Sys.
Inc., 748 F. Supp. at 388-389; Amland, 711 F. Supp. at 799-800.

48. Notice to the public and opportunity to comment must be provided regardless of
whether a removal or remedial action is performed. See 40 C.F.R. § 300.700(c)X6)(6) (1990).

Again, plaintiffs tdok no effort to give notice to or to invoive the public in any meaningful way
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before they undertook their abatement efforts. They did not even seek input from any federal,
state or local agencies before taking action.

49.  Plaintiffs failure to provide an opportunity for public comment bars their recovery:
See Sherwin-Williams Co. v. City of Hamtramck, 840 F. Supp. 470 (E.D. Mi. 1993) (failure to
provide public meetings and opportunity to participate in decision behind remedial actions was
a "material and substantial departure from the NCP" and bars recovery of response costs --
regulatory involvement is not a substitute for public cdmment); Gussin Enterprises, Inc. v.
Rockola, 1993 U.S. Dist. LEXIS 4579 (N.D. Ill. April 13, 1993). See also County Line
Investment Co. v.- Tinney, 933 F.2d 1508, 1514 (10th Cir. 1991) (a remedial action is not in
substantial compliance with the 1990 NCP if there has been no opportunity for public comment).

50. Plaintiffs performed none of the NCP’s steps prior to their asbestos abatement or

their PCB, flammable fluids or underground storage tank investigations. Plaintiffs did not create:

a cleanup plan or any decisional document which explained the reasons for their activities,
evaluated public health risks, or assessed remedial alternatives to the selected remedy. Due to
their failure to follow any of the specific requirements of the NCP, plaintiffs’ costs are not
consistent with the NCP and, therefore, not recoverable. See Channel Master Saztellite Sys.Inc.,
748 F. Supp. at 379-380 (E.D. N.C. 1990) (failure to make any effort to comply with the NCP
in its cleanup plan bars cost recovery -- plaintiffs failed to analyze impact of cleanup method on

public health or eavironment, evaluate public health risks posed by the contaminants at issue,

or reference any federal regulations in preparing its cleanup plan). Ambrogi, 750 F. Supp. at.

1258 (investigative costs are not recoverable where consistency with NCP - a required

prerequisite -—- has not been demonstrated).
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S1.  This Court concludes that because plaintiffs were only able to prove one of the
four prima facie elements necessary to recover response costs under CERCLA, they have failed
to satisfy their burden of proof with respect to all past and future actions at the Cahokia Power
Plant. | Accordingly, the plaintiffs cannot recover under CERCLA.

6. U.E. Has Established a Third Party Defense to Liability Under CERCLA.

52.  No liability under § 9607(a) can be imposed if the release or threat of release-of
a ha;ardous substance and the damages resulting therefrom were caused solely by an act or
omission of a third party. 42 U.S.C. § 9607(b). Sectioﬁ 9607(b) affords a compiete defense
to CERCLA liability. In re Hemingway Transport Inc. et al v. Kahn, 993 F.2d 915, 932 (Ist
Cir. 1993). See also Environmental Transportation Systems, Inc. v. Ensco, 969 F.2d 503, 507
n.3 (7th Cir. 1992). To establish a defense under § 9607(b)(3), a defendant must demonstrate -
that: (1) the third party was not an employee or agent; (2) the acts or omissions of the third
party did not occur in connection with a direct or indirect contractual relationship to the
defendant; (3) a third party was the sole cause of the release of threatened release of hazardous
substances; (4) the defendant exercised due.caxe with respect to the hazardous substances and
took precautions against foreseeable acts and omissions of the third party. See Kelley v. Thomas
Soivent Co., 714 F. Supp. 1439, 1466 (W.D. Mich. 1989).

53.  Atall times relevant hereto, Sarnelli and G&S were acting as independent entities
and not as agents of U.E. Sarnelli’s salvaging activities occurred “in connection with" and
pursuant to the Slay Warehousing/G&S real estate contract and the Slay/Sarnelli Lease and
Easement Agreement which expressly contemplated and provided for salvaging activities to occur

at the Site. Slay had the ability, the opportunity and the obligation as oﬁmrnusor to control
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Sarnelli’s activities at the Site. Ownership implies authority to control, even if that authority
is not exercised. United States v. Velsicol Chemical Corp., 1988 U.S. Dist. LEXIS 17123
(W.D. Tenn. 1988).

54. Under CERCLA, "sole cause" means proximate or legal cause. Lincoin -
Properties v. Norman Higgins, 823 F. Supp. 1528, 1540 (E.D. Ca. 1992). It is uncontroverted
that Sarnelli’s salvaging operations and Schwartz's subsequent rehab were the sole cause of the-
release of asbestos of which plaintiffs now complain. "But for" Samelli’s and Schwartz’s
operations and what plaintiffs claim were their failure to comply with federal regulations,
asbestos would not have been released at the Site.

55. Renovation projects involving asbestos are regulated under the NESHAP
regulations of the Clean Air Act. NESHAP requirements apply to both the facility owner and-
the contractor:

The facility owner or operator, by purchasing the services of the demolition or

renovation contractor, acquires ownership and control of the operation and would,

therefore, be the "owner” for the purposes of this standard [NESHAP).

Therefore, this standard applies to both the facility owner or operator.

49 Fed. Reg, 13658 (April 5, 1984). (Defendant’s Exh. HT). Sarnelli was aware of these
regulations and informed both Eugene Slay and EPA of his intent to abide by the NESHAP
requirements. U.E. had no authority to supervise Sarnelli’s activities. Schwartz was not even
aware of the regulations, aithough he should have been as should have other Slay employees.
U.E. had no knowledge of or ability to control Schwartz’s actions.

56.  U.E.’sdecision to sell a corporate asset was not the proximate cause of the release
of hazardous substances which have purportedly caused plaintiffs’ injury. Moreover, Samnelli’s

and Slay’s violations of the law are not foreseeable acts. Accordingly, U.E. is entitled to the
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presumption that the removal of equipment from its facility would be coordinated in accordance
with applicable regulations. Had Samelli and Schwartz done so, there would not have been-a
"release” of asbestos. Therefore, the Court finds that U.E. has established its third party-
defense under 42 U.S.C. § 9607(b) and is not liable under CERCLA.
7. Plaintiffs’ Cannot Recover Their Attorney’s Fees.

57. The plaintiffs seek to recover their attorneys’ fees for their CERCLA case-
Because, based upon this opinion, they are not prevailing parties, therefore, they are not entitled -

to recover their attorneys’ fees.

THE ULTRAHAZARDOUS ACTIVITY CLAIM
1. Plaintiffs Cannot Establish An Ultrahazardous Activity Claim As A Matter of Law:

58. It is a question of law whether U.E.’s sale in 1979 of a former power plant, full
of useless equipment and hazardous substances, to a salvage and demolition contractor
constitutes an abnormally dangerous activity for which U.E. is strictly liable. G.J. Leasing, 825
F. Supp. at 1373; See also Indian Harbor Belt R. Co. v. American Cyanamid Co., 916 F.2d
1174, 1176 (7th Cir. 1990).

5§9.  Substantial precedent exists to find that the Supreme Court of Illinois would treat
as authoritative the provision of Section 520 of the Restatement 2nd of Torts ("Restatement”)
which sets out six factors to guide the Court in determining whether an activity is an abnormally
dangerous one. 825 F. Supp. at 1373. See Indiana Harbor Belt, 916 F.2d at 1176 (7th Cir.
1990); See also Dominick’s Finer Foods, Inc. v. Amoco Oil Co., 1993 WL 524808 (N.D. IlI,
Dec. 15, 1993); Continental Building Corp. v. Union Oil of California, 152 1ll. App. 3d 513,
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504 N.E.2d 787, 789 (1987).
60. These factors are:

(a) Existence of a high degree of risk of some harm to the person, land.or -
chattels of another;

(b). Likelihood that the harm that results from it will be great;

©) Inability to eliminate the risk by the exercise of reasonable care;

(d)  Extent to which the activity is not a matter of common usage;

(e) Inappropriateness of the activity to the place where it was carried on;and -

€3] The extent to which its value to the community is outweighed .by -its -
dangerous attributes.

61. These factors must be applied on a case by case basis taking all relevant.
circumstances into consideration. Schwartznan, Inc. v. Atcheson, Topeka & Santa Fe Railway
Co., 1993 WL 546964 (D.N.M. Dec. 3, 1993); Amiand Properties Corp. v. Aluminum Co. of
America, 711 F. Supp. 784, 806 (D.N.J. 1989). Not all of the factors need to apply to the:
specific situation. /d. However, ordinarily, several of the factors must be present for strict
liability to attach. Restatement (Second) of Torts § 520, comment f.

62. ’lhe.only activity U.E. engaged in was to sell an industrial tract of land with a
complex of buildings, some of which contained asbestos as a building material. Such activity
does not form the basis of an abnormally dangerous activity cause of action. Cf. Lowrie v. City
of Evanston, 365 N.E.2d 923, 929 (Ill. App. 1977) (building structure is not a "product” within
the meaning of § 402A). The fact that the building may have had asbestos, PCBs or any other-
hazardous substance in it does not compel a different resuit because strict liability attaches only

to abnormally dangerous activities, not substances. Indiana Harbor Belt R.R. Co. v. American
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Cyanamid Co., 916 F.2d 1174, 1181 (7th Cir. 1990) ("ultrahazardous or- abnormal

dangerousness is, in the contemplation of law at least, a property not of subStances, but.of
activities.”) "(I]f the rule were otherwise, virtually any commercial activity involving substances
which are dangerous in the abstract automatically would be deemed as abnormally dangerous.
This result would be intolerable.” City of Bloomington, Ind. v. Westinghouse Electric Corp-,
891 F.2d 611, 615-17 (7th Cir. 1989). See also Richmond, Fredricksburg and Potomac R.R.
Co. v. Davis Inc., 787 F. Supp. 572, 575 (E.D. Va. 1992) (strict liability attaches only to
activities, not substances - claim based on disposal of PCBs).

63. Where the activity in question is the sale of a product, Illinois courts have
declined to impose strict liability in the absence of a showing that the product was "defective".
See e.g., Martin v. Harrington and Richardson, Inc., 743 F.2d 1200, 1202 (7th Cir. 1984) (sale-
of a nondefective product, a handgun, is not an ultrahazardous activity), citing Riordanv.
International Armament Corp., 477 N.E.2d 1293 (1ll. App. 198S).

64. The only activity engaged in by U.E. at issue in this case was the sale of real
estate. The "activity” which purportedly has caused plaintiffs’ injury was Sarnelli’s and
Schwartz’s removal of equipment, not the sale of the Site to G&S. As noted above, U.E. did
not participate in or control Sarnelli’s or Schwartz’s activities at the Site.

6S. Moreovei, an activity is not abnormaily dangerous if the risks therefrom could
be limited by the exercise of reasonable care. See e.g., Anderson v. Marathon Petroleum Co.,
801 F.2d 936, 93?-940 (7th Cir. 1986) (sandblasting was not an abnormally dangerous activity
because plaintiff failed to show that people engaged in sandblasting cannot prevent a serious risk

of injury by taking precautions). If the danger can be contained or reduced, then an activity is
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not deemed to be ultrahazardous. See e.g., Indiana Harbor Belt Co. v. American Cyanamid
Co., 916 F.2d 1174, 1179-1180 (7th Cir 1990); Ganton Technologies, Inc. v. Quadian Corp-,
834 F. Supp. 1018, 1020 (N.D. Ill. 1993) (PCB cleanup activities are not abnormaily dangerous -
activiﬁes since there is no basis for believing any risk of harm could not be eliminated by the=
use of reasonable care; cleanup operations serve valuable and essential social functions:-of
reducing the danger of toxic substances). See also National R.R. Passenger Corp. v. NYC
Housing Awthority, 819 F. Supp. 1271, 1279 (S.D.N.Y. 1993) (claim for nuisance based on
ultrahazardous activity stemming from asbestos dismissed because asbestos hazard can be limited
by exercise of due care).

66. A detailed regulatory scheme has been developed to assure that asbestos removal
projects are undertaken safely. Sarnelli was aware of these regulations and informed_both:
Eugene Slay and EPA of his intent to abide by the NESHAP requirements. Moreover; while.
there is, no doubt, some risk to health associated with asbestos in buildings, the Court finds the
risk not to be a great one which cannot be eliminated by the exercise of reasonable care: As -
defendant’s expert Walter Shifrin credibly testified, health studies s-how that asbestosis and other-
illnesses may be an issue for asbestos insulators such as shipyard workers, but there have been
no studies showing this to be a problem among abatement contractors since OSHA and EPA
began to mandate safe work practices by affected employees. Also, the testimony was
undisputed that buildings containing asbestos were bought and sold every day, with some
intended for renovation. (Testimony of W. Shifrin, T. Martin, A. Rogers). This is an activity
of common usage and the free alienability of such buildings, so that property may be put to other

productive uses which employ many people, is a value to the community.
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67.  Assumption of the risk of harm from an abnormally dangerous activity is a
complete bar to any recovery. Restatement (Second) of Torts § 523, See e.g., Bowen
Engineering v. Estate of Reeve, 799 F. Supp. 467, 481 (D.N.J. 1992). The risk is commonly
assumed by one who takes part in the activity himself. /d. It is uncontested that Slay knew
Samnelli intended to salvage equipment from the Site and that Schwartz would conduct other
rehab activities involving the removal of asbestos. In fact, Slay specifically granted Sarnelli the
right to conduct such activities on the property. By entering into a lease agreement with Samelli
which conferred the right to salvage, Slay, as owner of the property, assumed the risk of those
activities. This, too, acts as a total bar to any recovery by plaintiffs.

2..  The Statute of Limitations Bars Plaintiffs’ Recovery.

68. In Illinois, actions to recover damages to property, real or personal, must
commex;ce within five years after the cause of action accrues. Ill. Rev. Stat. Ch. 110 ¥ 13-20S.
[llinois law adopt? a discovery rule .'m determining the commencement date of the cause of
action. Jackson Jordan Inc. v. Leydig, Voit & Mayer, 557 N.E.2d 528, 529, on appeal 561
N.E.2d 692 (1990), citing Knox College v. Celotex Corp., 430 N.E.2d 976 (1981); Nolan v.
Johns-Manville Asbestos, 421 N.E.2d 864 (1981); Witherell v. Weimer, 421 N.E.2d 869 (1981);
McLane v. Russell, 512 N.E.2d 367, 369 (111. App. 1987); Lincoin-Way High School Dist. 210
v. Village of Frankfort, 367 N.E.2d 318, 324 (TIl. App. 1977Xa cause of action accrues from
the date upon which plaintiff knew or should have known of the allegedly defective condition
of the property.

69. Under NESHAP, the owner of a facility is obligated to determine whether

asbestos containing materials will be impacted prior to conducting renovation of demolition
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activities. 40 C.F.R. 61. "The very natre of hazardous substances such as asbestos puts
individuals controlling the substances on notice that criminal statutes probably regulate-the
handling and release of the substances.” United States v. Buckley, 934 F.2d 84, 88-89 (6th Cir..
1991). Slay had the statutory obligation to inspect his facility prior to Sarnelli’s 1979-1981
salvaging operations and. Marvin Schwartz’'s 1984-1987 rehabilitation of the power- plant
building. Furthermore, both Schwartz and Sarnelli knew the facility contained large amounts
of asbestos and this Court has previously found that the people in plaintiffs’ organization knew
or reasonably should have known of the presence of asbestos and all other Site conditions after
they received the bid specification and inspected the property. This occurred in- 1979.
Plaintiffs’ lawsuit .was not filed until 1990, more than a decade later.

70. This Court, being faced with these factors along with those set forth in.the.
findings of fact, must conclude that the plaintiffs’ failure to bring their common law claims in
a timely manner bars their current action.

71.  Considering all of the foregoing factors, this Court concludes that the plaintiffs

are unable to recover under the theory of ultrahazardous activity as a matter of law.

. Conclusion
The Court, having entered these Findings of Fact and Conclusions of Law pursuant to
Rule 52(a) of the Federal Rules of Civil Procedure, hereby finds in favor of the defendant and
against the plaintiffs on both Count I which seeks damages under CERCLA and also Count [V
which secks damages under the common law theory of ultrahazardous activity. Amy motions

asserting that an award of attorney’s fees is proper, along with supporting documentation of the
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fees requested are to be submitted to the Court by June 27, 1994. If a response is to be filed

thereto, it will be filed by July 11, 1994. The Clerk is directed to enter judgment accordingly.

| Bt

CHIEF JUDGE

IT IS SO ORDERED.

DATED: June é', 1994.




IN THE UNITED STATES DISTRICT COURT FILED:
FOR THE SOUTHERN DISTRICT OF ILLINOISS%% JUN 63 ANES: 22.

G.J. LEASING COMPANY, INC. and CSL[g‘-IfiT'}zqﬂg .

S.I. ENTERPRISES, L.P., scungu{ gi;%l"'r i .;{.:rin-.L.sols
Plaintiffs,

v. Case No. 91-cv-158-JPG

UNION ELECTRIC,

Defendant.

JUDGMENT IN A CIVIL CASE

\XX\ Decision by Court. This action came to hearing before the Court. The issues have -
been heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED that defeadants’ motion for summary
Judgment on Counts II and III for negligence and wilful and wanton conduct is granted.
Judgment is hereby entered in favor of the defendants and against the plaintiff on these:two
counts.

IT IS ORDERED AND ADJUDGED that as to Counts | and IV judgment be-
entered in favor of the defendant and against the plaintiffs.

IT IS ORDERED AND ADJUDGED that Count V was sua sponte dismissed -
without prejudice.

Suas

DATE: Mey &, 19%4.

APPROVED: . ww

I GILBERT
DISTRICT JUDGE
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